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OPINION

|. PROCEDURAL HISTORY

OnAugust 11, 2003, the Tennessee Department of Children’ s Servicesinitiated proceedings,
in the juvenile court, pursuant to T.C.A. 8§ 37-1-103, to determine whether N.E.C. and A.S.C., the
minor children of Meredith Craft (hereinafter Mother), should be removed from the custody of their
parents and placed in the custody of their grandmothers. On that date, the juvenile court issued a
protective custody order which awarded temporary custody of A.S.C. to the paternal grandmother,



Glenda Craft, and awarded temporary custody of N.E.C. to the maternal grandmother, Nancy Polk
(“Ms. Palk™).

Subsequent proceedings were held in the juvenile court on September 24, 2003, wherein
temporary custody of A.S.C. was awarded to the mother and father, N.E.C. remained in the custody
of Polk, and the parents were awarded visitation with N.E.C. The proceedings were then continued
to January 7, 2004. On January 7, 2004, thejuvenile court madean oral ruling whereinthe Tennessee
Department of Children’s Serviceswas permitted to withdraw its petition asto A.S.C., who wasto
stay with his parents temporarily, but N.E.C. was to remain in Polk’s custody pending further
investigation, with his parents having the right to unsupervised visitation with N.E.C. one weekend
every month. Thejuvenile court retained jurisdiction over the matter and continued the proceedings
until July 6, 2004 to permit an Interstate Compact Investigation to be conducted. The juvenile court
refused to accept the voluntary dismissal filed by TDCS.

The parties|ater discovered that the written Order entered on January 7, 2004, had possibly
transposed the children’ s names, leading to confusion concerning the mother’ sright to take custody
of N.E.C. No apped was taken from any Order of the juvenile court by the Mother, nor was there
any request by the mother for arehearing in the juvenile court. The course of proceedings in the
chancery court which gaveriseto theinstant appeal wereinitiated on April 2, 2004 when the Mother
filed aHabeas Corpus proceeding in Chancery Court and obtained custody of N.E.C. from Polk. The
fiat on the petition was executed by Circuit Court Judge Rita Stotts by interchange, and a hearing
was set for April 22, 2004 in chancery court. Juvenile court was not served with notice of this
hearing until April 21, 2004.

1. FACTS

In May or June of 2003, Meredith Craft left her children, N.E.C. and A.S.C, with Glenda
Craft, the paternal grandmother of A.S.C., while Meredith Craft went to Minnesotain an attempt to
secure housing. Mother contends that she called Memphis every two or three days to check on the
children. When adevastating storm hit Memphison July 22, 2003, Glenda Craft’ sutility servicewas
interrupted and Glenda Craft asked Nancy Polk, the maternal grandmother of the children, to take
N.E.C. into her home.

At some point after Ms. Polk took custody of N.E.C., Glenda Craft and Ms. Polk went to
juvenile court and stated (fal sely, Meredith Craft aleges) that M eredith Craft had abandoned A.S.C.
and N.E.C. Based onthisinformation, on August 11, 2003, the Tennessee Department of Children’s
Servicesfiled asworn petitionin juvenile court aleging that N.E.C. and A.S.C. were dependent and
neglected children. On the same day, Judge Kenneth Turner entered a protective custody order
finding that the placement of the children with Glenda Craft and Ms. Polk wasin the children’ s best
interests. Judge Turner further ordered that an investigation into the welfare of N.E.C. and A.E.C.
be conducted by Court Appointed Special Advocates (CASA).

On September 24, 2003, a hearing was held before Referee Claudia S. Haltom. Referee
Haltom ordered that the case be continued to January 7, 2004; that N.E.C. remain at Ms. Polk’s
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home; that temporary custody of A.S.C. be awarded to the mother and father; and that the mother
and father be given reasonable and liberal visitation with N.E.C. at Ms. Polk’s residence.

Referee Cary Woods presided over the January 7th hearing. At the January 7th hearing,
GlendaCraft recanted theallegations she had earlier madeto DCS, and moved to dismissthe petition
filed by DCS. However, Ms. Polk did not recant her allegations. Referee Woods refused to dismiss
the proceedingsin light of Ms. Polk’ sallegations and in light of certain facts uncovered during the
CASA investigation, whichrequired further involvement by thejuvenilecourt. RefereeWoodsorally
ruled that N.E.C. wasto stay with Ms. Polk pending further ordersfrom the juvenile court. Referee
Woods also entered awritten order that stated:

1. That the case should be continued to July 6, 2004, so that an Interstate
Compact Investigation could be conducted,;

2. That the Mother and Father should have temporary custody of A.S.C.

3. That DCS was permitted to withdraw its petition as to N.E.C. but that the
matter of A.S.C. be continued due to CASA’s investigation discovering
relevant issuesrelated to the best interest of the child, which required further
involvement by the Court.

4, That the mother and father shall have unsupervised visitation with the
children one weekend amonth from 6 p.m. Friday until 6 p.m. Sunday, to be
agreed upon by mother, father, and Polk, pending further orders of the Court.

Thejuvenile court assertsthat the names of N.E.C. and A.S.C. weretransposed in Item 3 above, and
that based on Referee Woods' oral ruling, it isclear that Referee Woodsintended to writethat DCS
was permitted to withdraw its petition as to A.S.C., not N.E.C. No appeal was taken from this
written order.

On April 2, 2004, Meredith Craft filed a petition for habeas corpus asto N.E.C., alleging,
inter alia, that DCS dismissed the petition asto N.E.C. and that the written order did not reflect the
oral order of thejuvenile court. On April 2, 2004, afiat on the habeas corpus petition was executed
by Circuit Court Judge Rita Stotts by interchange, and a hearing was set for April 22, 2004 in
Chancery Court, Part I. Juvenile court was not served with the habeas corpus petition until April 21,
2004.

On April 8, Nancy Polk filed apetitioninjuvenilecourt alleging that N.E.C. wasadependent
and neglected child.

At the April 22 hearing in chancery court on Meredith Craft’s petition for habeas corpus,
juvenile court requested a continuance on the ground that it had only been served with the petition
the day before, and a critical witness was unavailable. This request for a continuance was denied,
and thejuvenile court’ srequest to consider the affidavit of thecritical witness, Gail Tarpy, was also
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denied. The chancery court refused to consider an audio-recording of the juvenile court proceeding
held January 7, 2004. The chancery court al so refused to consider any testimony asto what occurred
in juvenile court. Upon learning that a second protective custody order had issued from juvenile
court returning N.E.C. to Polk, the chancell or enjoi ned further proceedingsin thejuvenilecourt other
than the Interstate Compact Investigation.

On May 5, 2004, the chancery court entered an order giving the mother custody of the minor
child, N.E.C. The order reads, in its entirety, as follows:

Thismatter having been heard by the Honorable Walter L. Evans, Chancellor
of Part | of the Chancery Court of Shelby County, on Thursday, April 22, 2004, all
parties of interest being before the Court, upon the pleadings filed in this cause,
exhibits presented, and statements of counsel, the Court finds as follows:

1. The dependent and neglected petition filed by the Department of Children’s
Services on August 11, 2003 in the Juvenile Court of Shelby County that
placed the child in the custody of Respondent, Nancy Polk, was the only
petition filed in this matter prior to the Writ of Habeas Corpus issued on
April 2, 2004.

2. The Department of Children’ s ServicesfiledaNoticeof Voluntary Dismissal
on January 9, 2004, because the allegations in the petition were later
determined to be based on false and unverifiable allegations.

3. The Juvenile Court order dated January 7, 2004, allowed the Department to
withdraw their Petition per their notice of January 9, 2004.

4, The oral motion of Respondent, Nancy Polk, to dismiss the Writ of Habeas
Corpus shall be denied.

5. Theoral motion of Respondent, Juvenile Court of Shelby County, to continue
the matter to permit Respondent an opportunity to respond to the Petition for
Writ of Habeas Corpus served on Respondent on April 21, 2004 shall be
denied.

6. The Writ of Habeas Corpus signed on April 2, 2004, by interchange by the
Honorable Rita Stotts, Judge of Division 4 of the Circuit Court of Shelby
County, and issued by the Chancery Court Clerk of Shelby County shall be

confirmed.

7. The Court will continue the matter until June 30, 2004, in order for the
Respondents to show cause as to why this order should not be made
permanent.



8. If the Court determines that Respondents have shown that the order of April
2, 2004 should not be made permanent; and Respondents have shown that
further action by this Court is needed to safeguard the welfare and interest of
the child; then the Court may consider temporary custody arrangements at
that time.

9. All proceedings on this matter in the Juvenile Court of Shelby County shall
be stayed, pending the resolution of whether or not the Writ of Habeas
Corpusissueson April 2, 2004, prior to the April 8, 2004 Order of Protective
Custody issued by the Juvenile Court Referee, should not be made
permanent.

10.  TheJuvenile Court of Shelby County is a party to these proceedings and is
restrained from any further action in this matter pending adjudication from
this Court.

11.  AnyInterstate Compact Investigation order by Juvenile Court may continue.
IT ISTHEREFORE ORDERED, ADJUDGED, AND DECREED that:

1. The verbal motion of Respondentsto dismiss the Writ of Habeas Corpusis
denied.

2. The verbal motion of Respondent, Juvenile Court of Shelby County, to
continue this matter is denied.

3. The Writ of Habeas Corpus signed on April 2, 2004, by interchange by the
Honorable Rita Stotts, Judge of Division 4 of the Circuit Court of Shelby
County, and issued by the Chancery Court Clerk of Shelby County is
confirmed.

4, All proceedingsonthismatter in Juvenile Court of Shelby County are stayed,
pending an adjudication on June 30, 2004, at 10:00 am. asto whether or not
there is any cause why the Writ of Habeas Corpus issued on April 2, 2004,
and sustained by this Court on April 22, 2004, should not be made
permanent.

5. The Juvenile Court of Shelby County isrestrained from any further actionin
this matter pending resolution from this Court on June 30, 2004.

6. Any Interstate Compact Investigation ordered by Juvenile Court may
continue.

On June 4, 2004, the juvenile court filed a motion in chancery court, pursuant to Rule 9 of
the Tennessee Rulesof Appellate Procedure, for permissiontofileaninterlocutory appeal . Argument
was heard on June 11, 2004, and the chancery court denied the motion for permission to file an
interlocutory appeal .



1. ISSUE

The Juvenile Court of Shelby County, along with Respondent, Nancy Polk, filed an
application for extraordinary appea pursuant to Rule 10, Tenn. R. App. P. This Court granted the
Rule 10 application in part, stating: “the Court grants permission to appeal the portions of the
chancery court’s May 5, 2004 order that stayed and restrained the proceedings and actions of the
Shelby County Juvenile Court. The remainder of this application is denied.”

Appellant, the Juvenile Court of Memphis and Shelby County, presents several issues for
review on appeal, as does Appellee. However, we perceive there to be only oneissuein this appeal,
which can be stated as follows:

Whether the Order of thechancery court imposing a stay upon all proceedings
in juvenile court concerning a child at issue in dependency and neglect
proceedingsiscontrary to law such that it requiresreversal by thisCourt.

V. STANDARD OF REVIEW

This appeal concerns solely a question of law; there are no disputed facts at issue in this
appeal. Our review of a tria court’s determinations on questions of law is de novo with no
presumption of correctness. Gonzalez v. State Dep't of Children's Servs., 136 SW.3d 613, 616
(Tenn.2004).

V.ANALYSIS

Our sole task in this apped is to determine whether the challenged order issued by the
chancery court, imposing a stay of all proceedingsin juvenile court concerning N.E.C., is contrary
to law because it encroaches upon the exclusive and origina jurisdiction of the juvenile court. We
will first review the relevant law, and then we will consider the application of the law to the facts
in the case at bar.

Under Tennessee law, juvenile courts hold exclusive and origina jurisdiction over
proceedings to determine whether a child is dependent or neglected. The statute granting this
exclusive, origina jurisdiction is Tennessee Code Annotated, 8 37-1-103(a), which reads, in
pertinent part:

The juvenile court has exclusive origina jurisdiction of the following proceedings,
which are governed by this part:

(1) Proceedings in which a child is alleged to be delinquent, unruly or
dependent and neglected, or to have committed ajuvenile traffic offense as
defined in § 37-1-146 ...



Thisstatuteisunambiguous, and thisCourt hasinterpreted it consistently to mean that no other court
sharesjurisdictionwith juvenilecourt in deciding dependency and neglect proceedings. Aswestated
in one leading case, “[t]hat this jurisdiction was intended to be exclusive is reinforced by the
omission of dependency and neglect proceedings from T.C.A. 8 37-1-104, which lists the various
proceedingsin which the juvenile court shares concurrent jurisdiction with other courts.” Arnold v.
Gouvitsa, 735 SW.2d 458, 460 (Tenn. Ct. App. 1987), overruled on other grounds by Seessel v.
Seessel, 748 SW.2d 422 (Tenn. 1988); see also Marmino v. Marmino, 238 S\W.2d 105, 107-8
(Tenn. Ct. App. 1951); Carpenter v. Carpenter, 1989 WL 139721, at *3 (Tenn. Ct. App. Nov.
16, 1989); Stateo/b/o Whitehead v. Mattie, No. 01A01-9511-CH-00538, 1997 WL 749465, at * 2-3
(Tenn. Ct. App. Dec. 5,1997). Therefore, if the chancery court’ sorder interfereswith thejuvenile
court’ sexercise of itsjurisdiction over dependency and neglect proceedings, the order cannot stand.

Applying thislaw to the facts of this appeal, it is clear that the chancery court’s order was
intended to restrain thejuvenilecourt from conducting any proceedingsto determinewhether N.E.C.
was a dependent or neglected child, and the proper disposition of the case. In the April 22, 2004
hearing before the chancery court, Robert S. Weiss, the attorney for Ms. Polk, asserted strenuously
that juvenile court had exclusive jurisdiction over dependency and neglect proceedings and that the
chancery court could not properly restrain juvenile court proceedings on a dependency and neglect
petition. Thetrial court argued that, because the petition for awrit of habeas corpus wasfiled prior
toMs. Polk’ spetition allegingthat N.E.C. wasdependent and neglected, the matter in chancery court
had precedence over the dependency and neglect proceeding:

MR. WEISS: Y our honor ... the matter that’s before Y our Honor is
a petition for habeas corpus. The petition for habeas corpus is a
separate and compl etely independent petition from apetition alleging
dependency and neglect which would be filed in Juvenile Court.

Y our Honor, thereis no petition before Y our Honor in order
to seek the relief to stay that matter. A dependency and neglect
petitionissolely in Juvenile Court. They have exclusive jurisdiction.
Judge Woods — Referee Woods took jurisdiction by issuing that
protective custody order.

THE COURT: Referee Woods order would not supersede this
Court’s order. The Court is staying any further proceedings in the
Juvenile Court pending aresolution of the matter asto whether or not
there is cause to be presented as to why the habeas corpus
confirmation should not be made permanent.*

! We are puzzled by the chancery court’s statement that juvenile court proceedings must be stayed

pending resolution of the question of “whether or not there is cause to be presented as to why the habeas corpus
confirmation should not be made permanent.” Habeas corpus, by its very nature, is permanent ab initio.
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We concludethat the chancery court’ sorder restraining proceedingsin juvenile court constituted an
unlawful encroachment upon theexclusiveand origina jurisdiction of juvenile court to hear matters
in which achild is alleged to be dependent and neglected. The chancery court was mistaken in its
assertion that, because the petition for writ of habeas corpus was filed prior to Ms. Polk’ s petition
alleging that N.E.C. was dependent and neglected, the chancery court was empowered to restrain
proceedings in juvenile court until the conclusion of the habeas corpus proceedings. The chancery
court, in effect, istaking on the responsibility to determine a dependent and neglect case, whichis
the exclusive province of the juvenile court. The chancery court is not, under any circumstances,
empowered to restrain matters that lie within the exclusive jurisdiction of juvenile court. For this
reason, we vacate the order of thetrial court.

VI. CONCLUSION
The order of the chancery court, restraining proceedings in juvenile court concerning the

petition alleging that N.E.C. is dependent and neglected, isreversed. The costs of this appea are
assessed to Meredith Craft.

W. FRANK CRAWFORD, PRESIDING JUDGE, W.S.



