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of three of their cousinsto inherit because they were non-marital children and their paternity had not
been judicially established before their father’s death. The trial court rejected the brothers
arguments and granted summary judgments in favor of the cousins in both cases. The brothers
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OPINION
l.
This appeal involves three generations of the Glanton family.! The first generation is
represented by Luther T. Glanton, Sr. (“ Grandfather Luther”). The second generation is comprised

of Grandfather Luther’ sninechildren, including Joseph T. Glanton, Sr., Robert Lee Glanton, Myrtle
Glanton Lord (“Aunt Myrtle”), Simon H. Glanton (*Uncle Simon™), and James A. Glanton (*Uncle

Yn the interest of readability, we have adopted the nomenclature used by the parties in their briefs on appeal
to identify certain members of the Glanton family.



James’). The third generation consists of Grandfather Luther’s many grandchildren, in particular
the children of Joseph T. Glanton, Sr. and Robert Lee Glanton. In the two chancery court cases
giving riseto this consolidated appeal, Joseph T. Glanton, Sr.’ sthree children—Luvell L. Glanton,
Joseph T. Glanton, Jr. alk/a Songoleke Kotunu, and Jerry Glanton (collectively, the “Plaintiff
Cousins’) — have challenged the right of Robert Lee Glanton’s three children — Bobby Glanton
Smith, Bobbine Glanton Wade, and Simon L. Glanton (collectively, the “Disputed Heirs’) — to
inherit by intestate succession.

Grandfather Luther died intestateon April 11, 1961. Hisestate was not submitted to probate
at the time of his death, and for the next forty years, his home and the surrounding land were
managed by Aunt Myrtle. Aunt Myrtle rented out the property for much of that time and used the
proceedsto pay for family reunions, to bury one of her brothers, and to maintain the property. Aunt
Myrtle distributed the remainder of the rental proceeds to various members of the Glanton family.

Uncle Simon died intestate on April 8, 2001. At the time of his death, he had substantial
holdings, including five residential rental properties, agrocery store, substantial personal property,
and over $300,000 in several bank accounts. However, he left no surviving spouse or children, and
both of his parents predeceased him. Under the Tennessee laws of intestate succession, all of his
property would pass to the two siblings who survived him — Aunt Myrtle and Uncle James—and to
the children of his siblingswho predeceased him.? His estate was submitted to probate on April 16,
2001, and a statutory Notice to Creditors was published in a local newspaper on May 3 and 10,
2001.2

After UncleSimondied, thePlaintiff Cousinsconsideredfiling suit to obtain adetermination
of their legal rightsin thereal property of both Uncle Simon and Grandfather Luther. Specifically,
the Plaintiff Cousins wanted to challenge the Disputed Heirs' right to inherit from the decedents by
intestate succession becausetheir father, Robert Lee Glanton, had not been married to their mothers,
and because their paternity had not been adjudicated prior to Robert Lee Glanton’s death. Robert
Lee Glanton died in an accident in 1960 while the Disputed Heirs were still young children.
Although hedid not marry the Disputed Heirs' mothers, he acknowledged the Disputed Heirsas his
children, and the entire Glanton family treated the Disputed Heirs as his children for the next forty-
one years.

The Plaintiff Cousinsfiled two complaintsin the Chancery Court for Rutherford County on
May 10 and December 12, 2001 seeking asale and partition of thereal property of Uncle Simon and
Grandfather Luther, respectively, and a determination of the inheritance rights of the decedents

2Uncle James died afew monthsafter Uncle Simon did. The partiesto thisconsolidated appeal agree that under
the laws of intestate succession, Uncle James's share of the inheritance passed to his children.

3The Rutherford County Probate Court case involving Uncle Simon’s estate has not yet been concluded, and
it is not before us in this consolidated appeal.
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putative heirs.* The Plaintiff Cousins named all of Uncle Simon and Grandfather Luther’ s putative
heirs-including the Disputed Heirs—as defendantsin thetwo cases. In both complaints, the Plaintiff
Cousins specificaly stated that the Disputed Heirs “claim to be children of Robert Lee Glanton,
deceased, and thusheirsof” Uncle Simon and Grandfather Luther. Inthe May 16, 2001 and January
15, 2002 answersto the two complaints, the Disputed Heirs admitted that they claimed to be Robert
Lee Glanton’sbiological children and that they were thus entitled to inherit from the decedents by
intestate succession.

Both sidesfiled motionsfor summary judgment inthetwo cases. TheDisputed Heirsargued
that DNA testing performed after Uncle Simon’s death conclusively established that they werein
fact the biological children of Robert Lee Glanton and that they were thus entitled to inherit from
both Uncle Simon and Grandfather Luther by intestate succession. The Plaintiff Cousins countered
that even if the Disputed Heirs were Robert Lee Glanton’s biological children, they were still
precluded from inheriting from the decedents by intestate succession. They asserted that the
Disputed Heirs could not inherit from Uncle Simon because they failed to assert and prove their
paternity and corresponding right to inherit within the time allowed for creditors to file claims
against Uncle Simon’ s estate as required by the Tennessee Supreme Court’ sdecision in Bilbrey v.
Smithers, 937 SW.2d 803 (Tenn. 1996). ThePlaintiff Cousinsargued that the Disputed Heirscould
not inherit from Grandfather Luther because he had died over forty years earlier and, therefore, that
the ten-year limitation on actions contained in Tenn. Code Ann. § 28-3-110(3) (2000) barred their
clam.

Thetria court rgjected the Plaintiff Cousins' arguments and granted summary judgmentsin
favor of the Disputed Heirs in both cases. In aJuly 19, 2002 order in the case involving Uncle
Simon’ sreal property, thetrial court found (1) that the DNA resultsconclusively established that the
Disputed Heirs are the biological children of Robert Lee Glanton; (2) that the Disputed Heirs
asserted their paternity and corresponding right to inherit from Uncle Simon in the answer to the
complaint initiating the first chancery court suit; (3) that the Disputed Heirs had therefore asserted
their right to inherit from Uncle Simon within the time allowed for creditors to file claims against
his estate; and (4) that the Disputed Heirswere not required to prove their paternity within thetime
for creditors to file claims against the estate in order to inherit by intestate succession. In its
December 4, 2002 order in the case involving Grandfather Luther’s real property, the trial court
found (1) that Grandfather Luther’ s estate had never been probated; (2) that thereisno limitation on
the time for submitting an estate to probate; (3) that creditors could thus still file claims against
Grandfather Luther if and when hisestateisever submitted to probate; and (4) that Tenn. Code Ann.
§ 28-3-110(3) did not prevent the Disputed Heirs from asserting and proving their paternity and
corresponding right to inherit from Grandfather Luther because creditors could till file claims
against his estate.

AL uvert Glanton, the mother of the Plaintiff Cousins, was also a plaintiff in the suit involving Grandfather
Luther’sreal property. However, she is not a party to this consolidated appeal.
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The Plaintiff Cousins appeal ed the summary judgments in favor of the Disputed Heirs. On
January 29, 2003, we granted arequest to consolidatethe appeals. On October 28, 2003, the attorney
for the Disputed Heirs filed a motion and brief seeking an award of damages against the Plaintiff
Cousinsfor filing afrivolous appeal in accordance with Tenn. Code Ann. § 27-1-122 (2000).

The Plaintiff Cousins raise a hodgepodge of issuesin their briefs on appeal, most of which
are wholly without merit. However, they press three arguments which require discussion. First,
relying on Bilbrey v. Smithers, 937 SW.2d 803 (Tenn. 1996), they argue that the Disputed Heirs
answer admitting that they claimed to be Robert Lee Glanton’ sbiological children and thusentitled
to inherit from Uncle Simon by intestate succession was legally insufficient to assert their claim.
Second, they arguethat evenif the answer was sufficient to assert the claim, the Disputed Heirswere
also required to prove their paternity within the time for creditors to file claims against Uncle
Simon’ s estate under this court’ s decision in Scaife v. Roberson, No. E2002-02666-COA-R3-CV,
2003 WL 1453061 (Tenn. Ct. App. Mar. 21, 2003) (No Tenn. R. App. P. 11 application filed) and
that they failed to do so. Third, they arguethat the ten-year statute of limitationsin Tenn. Code Ann.
§ 28-3-110(3) bars the Disputed Heirs from inheriting from Grandfather Luther by intestate
succession because Grandfather Luther died over forty years before the suit for asale and partition
of hisrea property wasfiled. We will address each of these arguments in turn. Because all three
arguments present questions of law, wewill review thetrial court’ s determinations de novo with no
presumption of correctness. Kilgorev. NHC Healthcare, 134 SW.3d 153, 156 (Tenn. 2004).

1.
THE MANNER IN WHICH THE DISPUTED HEIRSASSERTED THEIR PATERNITY AND
CORRESPONDING RIGHT TO INHERIT FROM THEIR UNCLE

The Plaintiff Cousins assert that the trial court erred by holding that the Disputed Heirs had
effectively asserted their paternity and corresponding right to inherit from Uncle Simon by intestate
succession. They insist that the Disputed Heirs' answer to their complaint admitting that they were
claiming aright to inherit from Uncle Simon because they were Robert Lee Glanton’ s children was
not the sort of claim envisioned by the Tennessee Supreme Court in Bilbrey v. Smithers. This
argument exalts form over substance.

A.

Non-marital children may inherit by intestate succession from or through their biological
father if their “paternity is established by an adjudication before the death of the father or is
established thereafter by clear and convincing proof.” Tenn. Code Ann. § 31-2-105(a)(2)(B) (2001).
Over twenty-five years ago, the Tennessee Supreme Court, interpreting the predecessor to Tenn.
Code Ann. § 31-2-105, held that where the adjudication of paternity does not occur until after the
father’ s death, non-marital children may inherit by intestate succession from or through their father
only “where rights of inheritance have not finally vested” in the other heirs. Allen v. Harvey, 568
S.W.2d 829, 835 (Tenn. 1978).



Six yearslater, the Tennessee Supreme Court retreated from Allenv. Harvey when it allowed
anon-marital child to inherit by intestate succession from his biological father even though he did
not assert his right to inherit until three and one-half years after his father’s death. Marshall v.
Marshall, 670 SW.2d 213 (Tenn. 1984). Asthe Court itself later noted, permitting Mr. Marshall
to assert his paternity claim “obviously disturbed vested property rights.” Bilbrey v. Smithers, 937
SW.2d at 806.

The Court also noted that in the eighteen years since its Allen v. Harvey decision, neither it
nor the Tennessee General Assembly had “ addressed directly the time within which achild born out
of wedlock must assert the right to inherit by virtue of his relationship with his natural father.”
Bilbreyv. Smithers, 937 SW.2d at 806-07. Accordingly, the Court set about to determine how Allen
v. Harvey' s temporal limitation on intestate succession claims by non-marital children should be
appliedin practice. The Court held that in the absence of a statute addressing the issue, non-marital
children seekingtoinherit fromor throughtheir biol ogical father by intestate succession “ must assert
theright to inherit within thetime allowed creditorsto assert aclaim against the estate of the person
who wasthe owner of the property inwhichaninterestisclaimed.” Bilbreyv. Smithers, 937 SW.2d
at 808.

While conceding that its decision was “somewhat arbitrary,” the Court explained that it
chose this limitations period because (1) it could be implemented by reference to familiar and well
defined rules, (2) it provided the constitutionally mandated notice to claimants, (3) it protected the
rights of creditors and subsequent property owners, (4) it posed no threat to “rights of inheritance’
beyond those already posed by creditors and taxing authorities, and (5) it retained the current degree
of dependability in the titles to intestate property. Bilbrey v. Smithers, 937 SW.2d at 808. The
Court reiterated its holding as follows:

In summary, achild born out of wedlock, whose paternity was
not adjudicated prior to the death of the father, can establish theright
to inherit by intestate succession by asserting that right against the
estate of the deceased owner of the property in which an interest is
clamedwithinthetimealowedfor creditorstofileclamsagainst the
estate and by establishing paternity by clear and convincing proof.

Bilbrey v. Smithers, 937 S.W.2d at 808.
B.

ThePlaintiff Cousins arguethat Bilbrey v. Smithersbarsthe Disputed Heirsfrom inheriting
from Uncle Simon by intestate succession. They note that the deadline for creditorsto file clams
against Uncle Simon’s estate was September 3, 2001, four months from the date of the first
publication of the Notice to Creditors,® and they argue that the Disputed Heirs failed to “ assert the
right to inherit” within that time. The Disputed Heirs counter that their claim of paternity and a

®Tenn. Code Ann. §§ 30-2-306(c) (2001), 30-2-307(a)(1) (2001).
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corresponding right toinherit from Uncle Simon was actually raised and put at issuein the pleadings
inthiscase. They point out that the Plaintiff Cousins' May 10, 2001 complaint and their May 16,
2001 answer, bothfiled long beforethe September 3, 2001 deadlinefor creditors’ claims, raised their
paternity claim and corresponding inheritance clam. The Plaintiff Cousins respond that the
Disputed Heirs' answer to their complaint is insufficient because Bilbrey v. Smithers requires the
claim to be made in a separate complaint or counterclaim.

Neither Bilbrey v. Smithers nor its progeny require that a non-marital child’s assertion of
paternity and a corresponding right to inherit by intestate succession must be made in a separate
complaint or acounterclaimin order to bevalid. Whileitistruethat the non-marital childin Bilbrey
v. Smithers asserted his claim in a complaint instituting a lawsuit rather than in an answer to a
complaint, there is no suggestion in Bilbrey v. Smithers that this procedural detail affected the
outcome of the case. Bilbrey v. Smithersrequiresonly that non-marital children “assert theright to
inherit” in some proceeding leading to a“judicial determination” of paternity. Bilbrey v. Smithers,
937 SW.2d at 807-08. It does not require that the assertion be made in a particular proceeding or
that it be made in any particular form.

Inshort, wedo not construe Bilbrey v. Smitherstoimposeaformalistic pleading requirement
that would force non-marital children to file a separate action or a counterclaim when the issue has
already beenraisedin thecomplaint instituting thelawsuit and theissue hasbeen joined in an answer
filed by the non-marital children seeking to inherit. Thus, it isirrelevant that the Disputed Heirs
raised the issue by way of an answer rather than by filing a separate complaint or a counterclaim.
Bilbrey v. Smithersrequires only that anon-marital child seeking to inherit by intestate succession
from or through his or her father raise the issue of paternity and a corresponding right to inherit in
some proceeding which affords the other putative heirs notice and an opportunity to be heard on the
issue. Becausethe Disputed Heirs met this requirement, we rgject the Plaintiff Cousins' argument
that Bilbrey v. Smithers bars their claim to inherit from Uncle Simon.

V.
THE TIMELINESSOF THE ESTABLISHMENT OF THE DISPUTED HEIRS PATERNITY

The Plaintiff Cousins next arguethat even if the Disputed Heirs have asserted their clamin
atimely manner, they are still precluded from inheriting from Uncle Simon by intestate succession
because their paternity was not judicially established in a timely manner. Relying on Scaife v.
Roberson, No. E2002-02666-COA-R3-CV, 2003 WL 1453061 (Tenn. Ct. App. Mar. 21, 2003) (No
Tenn. R. App. P. 11 applicationfiled), they assert that non-marital children must havetheir paternity
judicially established within thetime allowed for creditorsto file claims against adecedent’ s estate
in order to be entitled to inherit by intestate succession.

Thereisnofactual question here. The Disputed Heirsdid not obtain ajudicial determination
of their paternity until July 19, 2002 when the trial court issued its order granting their motion for
summary judgment and decl aring that they werethebiological children of Robert Lee Glanton. This
declaration came approximately ten months after September 3, 2001, the deadline for creditorsto
fileclaimsagainst Uncle Simon’ sestate. Thus, if wewereto apply the holding of Scaifev. Roberson
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to this case, the claims of the Disputed Heirs would be barred. However, we respectfully declineto
follow Scaife v. Roberson.®

We find three fundamental flaws in the reasoning of Scaife v. Roberson. First, we do not
read Bilbrey v. Smithers to require the result reached in the case. The only question before the
Tennessee Supreme Court in Bilbrey v. Smithers was “the time within which a child born out of
wedlock must assert theright toinherit by virtue of hisrelationship with hisnatural father.” Bilbrey
v. Smithers, 937 SW.2d at 806-07 (emphasis added). The Court did not consider, let aone decide,
how long a non-marital child has to prove paternity once atimely claim has been filed. Judicial
opinions are authority only for the points actually considered and decided. Shousha v. Matthews
Drivursalf Serv., Inc., 210 Tenn. 384, 390, 358 S.\W.2d 471, 473 (Tenn. 1962) (“[i]tisfamiliar law
that adecision is authority for the point or points decided, and nothing more”); People v. Gilbert,
462 P.2d 580, 585 n.7 (Cal. 1969) (“[i]t isaxiomatic that cases are not authority for propositions not
considered”). Thus, the decision in Bilbrey v. Smithers did not compel the holding of Scaife v.
Roberson.

Second, requiring non-marital children not only to assert their paternity and a corresponding
right to inherit by intestate succession but also to prove this assertion within the time allowed for
creditorstofileclaimsagainst the decedent’ sestatewould beinconsistent with the practicefollowed
with respect to actual creditorsof an intestate estate, which isthe touchstone of Bilbrey v. Smithers.
Tenn. Code Ann. 8§ 30-2-306(c) requires creditorsto file claims against a deceased’ s estate within
four monthsof thefirst publication of the Noticeto Creditors; however, thereisno statutory deadline
for resolving creditors claims. In light of the Tennessee Supreme Court’s decision to equate the
claims of non-marital children with creditors' claims, we perceive no reason why the timetable for
the disposition of these claims should differ.

Tenn. Code Ann. 8§ 30-2-314(a) (2001) provides that the personal representative or any
person interested in the estate as a creditor, distributee, heir, or otherwise has thirty days from the
expiration of the deadline for creditors’ claimsto file exceptions to any such claims. If any party
filing anexceptiondemandsajurytrial, Tenn. Code Ann. 8 30-2-314(d)(3) requiresthe probate court
clerk to certify the file to the circuit court, and “[a]fter the matter has been certified to the circuit
court for trial, it shall be proceeded within [sic] that court asin any other law case.” In such cases,
an heir's inheritance rights may not “finally veq[t]” until long after the expiration of the initial
deadlinefor creditorsto fileclaimsagainst the estate. Bilbreyv. Smithers, 937 S.\W.2d at 807. Thus,
aswith actud creditors, aslong asanon-marital child asserts paternity and acorresponding right to
inherit by intestate succession by the statutory deadline for creditors to file claims against the
decedent’ s estate, the fact that the judicial process establishing paternity extends past that deadline
will have no bearing on the viability of the non-marital child's claim.

Thethird flaw in the reasoning of Scaifev. Robersonisthat it is unreasonable to expect that
non-marital children who have not established paternity before their biological father’s death will

5The opinion, having not been officially reported, is considered “persuasive” but not “controlling.” Tenn. S.
Ct. R. 4(H)(2).
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be ableto obtain an actua adjudication of paternity within the relatively short deadlines applicable
to thefiling of creditors’ claims against a decedent’s estate. Given thetria courts' often crowded
dockets, the parties’ right to discovery under the Tennessee Rules of Civil Procedure, and thetime
necessary to obtain DNA testing, itisunrealistic to think that non-marital children seeking to inherit
by intestate succession will be able to secure an actual adjudication of paternity within the four
months following the first publication of the Notice to Creditors in every or even amgjority of the
cases. Thus, theimposition of such arequirement would, in many cases, essentially underminethe
statutory command that non-marital children be allowed to inherit by intestate succession from or
through their biological father if paternity is established by an adjudication before thefather’ s death
“or isestablished thereafter by clear and convincing proof.” Tenn. Code Ann. § 31-2-105(a)(2)(B)
(emphasis added). We do not believe the Tennessee Supreme Court intended such aresult withits
decision in Bilbrey v. Smithers.

For the foregoing reasons, we respectfully declineto follow the Scaife v. Rober son decision.
Aslong as a non-marital child asserts his or her paternity and a corresponding right to inherit by
intestate succession within thetime allowed for creditorsto file claims against the decedent’ sestate,
the claim will not be barred under Bilbrey v. Smithers even though the actual adjudication of
paternity may not take placefor sometime. Thisdelay inthefinal vesting of therightsof inheritance
in the other heirs of the decedent is consistent with the delay occasioned by the filing of claims by
actual creditors. Thus, we rgject the Plaintiff Cousins' argument that the Disputed Heirs cannot
inherit from Uncle Simon by intestate succession because they failed to establish their paternity
within the time for creditorsto file clams against his estate.

V.
THE TIMELINESSOF THE DisPUTED HEIRS' CLAIM TO THEIR GRANDFATHER'SESTATE

Finally, the Plaintiff Cousinsassert that thetrial court erred by concluding that the Disputed
Heirs' claim to Grandfather Luther’ s property was not barred by the ten-year statute of limitations
in Tenn. Code Ann. 8§ 28-3-110(3). They insist that the claim isbarred because Grandfather Luther
died in 1961 and the Disputed Heirsdid not file their claim until 2001. We have concluded that the
trial court correctly decided that the Disputed Heirs' claim wasnot time-barred because Grandfather
Luther’s estate had never been probated and, therefore, the time for creditorsto file claims against
his estate had not yet expired.

Theten-year statute of limitationsin Tenn. Code Ann. 8§ 28-3-110(3) isessentially a“ catch-
all” statute of limitationsapplicableto all causesof action for which thelaw doesnot provideamore
specific statute of limitations. In re Estate of Overton, No. 03A01-9701-PB-00025, 1997 WL
269473, at *1 (Tenn. Ct. App. May 21, 1997) (No Tenn. R. App. P. 11 application filed). Thus, in
order to determine whether Tenn. Code Ann. § 28-3-110(3) barsthe claim of the Disputed Heirsin
this case, we must first determine whether the law expressly provides a more specific limitations
period for such aclam. We have concluded that it does.



The Tennessee Supreme Court hasdirectly addressed the question of “thetimewithinwhich
achild born out of wedlock must assert the right to inherit by virtue of his relationship with his
natura father.” Bilbrey v. Smithers, 937 SW.2d at 806-07. The Court held that

a child born out of wedlock, whose paternity was not adjudicated
prior to the death of the father, can establish the right to inherit by
intestate succession by asserting that right against the estate of the
deceased owner of the property inwhich aninterest isclaimed within
the time allowed for creditors to file claims against the estate.

Bilbrey v. Smithers, 937 SW.2d at 808. The statutes governing the assertion of creditors claims
against a decedent provide specific limitations on the time within which such claims must be
brought. Tenn. Code Ann. 88 30-2-306, 30-2-307, 30-2-310 (2001). Because Tennessee law
expressly providesaspecificlimitation on claimssuch asthe onerai sed by the Disputed Heirs, Tenn.
Code Ann. § 28-3-110(3) does not apply to their claim.

Having ruled out the application of Tenn. Code Ann. § 28-3-110(3) to thiscase, it remains
to be decided when the applicable statutes of limitation began to run with regard to the Disputed
Heirs claim and whether the limitations period has expired. The trial court determined that the
statutes of limitation applicableto the Disputed Heirs' assertion of their paternity and corresponding
right toinherit from Grandfather Luther by intestate succession had not yet started to run. Weagree.

The statutes of limitation applicableto creditors’ claims—and thusto anon-marital child's
claim of paternity and a corresponding right to inherit by intestate succession —do not begin to run
until after adecedent’ sestateis submitted to probate and astatutory Noticeto Creditorsis published
or posted. Tenn. Code Ann. 88 30-2-306, 30-2-307, 30-2-310; Brady v. Smith, 56 S.W.3d 523, 526
(Tenn. Ct. App. 2001); Estate of Divinny v. Wheeler Bonding Co., No. M 1999-00678-COA-R3-CV,
2000 WL 337584, at *2-3 (Tenn. Ct. App. Mar. 31, 2000), perm. app. denied (Tenn. Dec. 4, 2000).
Asaresult, until a probate estate is opened, neither creditors claims nor assertions by non-marital
children of aright toinherit by intestate succession are barred by the applicabl e statutes of limitation.
Moreover, under Tennessee law, there is no limit on the time for submitting an estate to probate.
1 Jack W. ROBINSON, SR. & JeEFF MOBLEY, PRITCHARD ON THE LAw oOF WILLS AND
ADMINISTRATION OF ESTATES 8 35, at 56 (5th ed. 1994); In re Estate of Overton, 1997 WL 269473,
at*1-2. Thus, Grandfather Luther’ sestate could still be probated even at thislate date, and creditors
would then be able to file claims against the estate. Accordingly, under Bilbrey v. Smithers, the
claim of the Disputed Heirs to inherit from Grandfather Luther by intestate succession is not yet
barred by any applicable statute of limitations.

ThePlaintiff Cousins contend that thislegal anaysisisinconsistent with Brady v. Smith. In
that case, the decedent, who had never been married, died intestate in 1992. His estate was never
administered. Four years later, the decedent’s two sisters filed a complaint seeking a sale and
partition of the decedent’ sreal property. Oneyear later, aguardian ad litem appointed by the court
to represent the interests of the decedent’ s “unborn and unknown heirs” filed an answer stating that
two individuals had approached him claiming to be the biological children of the decedent. These
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two individualslater petitioned to intervenein the case and sought an adjudication of their paternity
and their right to inherit from the decedent. They subsequently proved through DNA testing that the
decedent was their biological father.

The decedent’ ssistersargued that the non-marital children’ sclaim wastime-barred because
the applicable statute of limitations was one year from the date of the decedent’ s death under Tenn.
Code Ann. 88 30-2-306, 30-2-307, and 30-2-310, and thenon-marita children had not asserted their
claim within that time. The non-marital children responded that their claim was not time-barred
because the applicable statute of limitations was ten years under Tenn. Code Ann. 8§ 28-3-110(3),
and they had asserted their paternity and right to inherit by intestate succession withinthat time. The
trial court accepted the non-marital children’sargument that Tenn. Code Ann. § 28-3-110(3)’ sten-
year statute of limitations governed their claim, and the Eastern Section of this court affirmed the
trial court’s decision. Brady v. Smith, 56 S.W.3d at 525-27.

In Brady v. Smith, the Eastern Section had no reason to anayze the applicability of Tenn.
Code Ann. § 28-3-110(3) to the claims of non-marital children filed more than ten years after the
decedent’ s death. The disputed claimin that case had been filed within ten years of the decedent’s
death, and the parties had agreed that if the one-year statutes of limitationin Tenn. Code Ann. §8 30-
2-306, 30-2-307, and 30-2-310 did not apply, then the ten-year statute of limitationsin Tenn. Code
Ann. § 28-3-110(3) did. Had the Eastern Section been confronted squarely with the question
whether Tenn. Code Ann. § 28-3-110(3) bars intestate succession claims by non-marital children
asserted more than ten years from the date of the decedent’ s death where the decedent’ s estate was
never submitted to probate, the Eastern Section might well have concluded —aswe have—that Tenn.
Code Ann. § 28-3-110(3) does not apply to such claimsin light of the Tennessee Supreme Court’s
decision in Bilbrey v. Smithers and the statutes setting specific limitations periods for the filing of
creditors’ claims against a decedent’ s estate.

While our approach may differ somewhat from the approach taken by the Eastern Section
in Brady v. Smith, our analysisisfully consistent with the result reached in that case. Asexplained
above, it is only after the decedent’s estate has been submitted to probate that the limitation on
intestate succession claims by non-marital children contained in Bilbrey v. Smithers beginsto run.
Thus, under our analysis, the non-marital childrenin Brady v. Smith would have been freeto pursue
thelr intestate succession claim because the decedent’ s estate had never been administered, and so
the limitation on the non-marital children’s claim had not yet begun to run. The only difference
between our approach and that of the Eastern Section is that the Eastern Section relied on Tenn.
Code Ann. § 28-3-110 to reach this result, while under our analysis, reliance on Tenn. Code Ann.
§ 28-3-110 would have been unnecessary.

VI.
FrivoLous ApPEAL DAMAGES UNDER TENN. CODE ANN. § 27-1-122

TheDisputed Heirs, asserting that thisappeal isfrivol ous, haverequested thiscourt torequire

the Plaintiff Cousins to pay for the legal expenses they incurred on this appeal. Parties should not
be forced to bear the cost and vexation of baseless appeals. Davisv. Gulf Ins. Group, 546 S.W.2d
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583, 586 (Tenn. 1977); Young v. Barrow, 130 SW.3d 59, 66-67 (Tenn. Ct. App. 2003).
Accordingly, in 1975, the Genera Assembly enacted Tenn. Code Ann. § 27-1-122 to permit
appellate courts to award damages against parties whose appeal s are frivol ous or are brought solely
for the purpose of delay. A frivolous appeal is an appeal that is so devoid of merit that it has no
reasonabl e chance of succeeding. Combustion Eng’ g, Inc. v. Kennedy, 562 S.W.2d 202, 205 (Tenn.
1978); Wakefield v. Longmire, 54 SW.3d 300, 304 (Tenn. Ct. App. 2001). Determining whether
to award these damagesisadiscretionary decision. Banksv. S. FrancisHosp., 697 S.W.2d 340, 343
(Tenn. 1985).

We have determined that this appeal is not frivolous. As explained above, in Scaife v.
Rober son, the Eastern Section of this court accepted the argument pressed by the Plaintiff Cousins
that non-martia children seeking to inherit from or through their biological father by intestate
succession must not only assert their paternity within thetimefor creditorsto file claims against the
decedent’ s estate, but must also establish their paternity within that time. In addition, in Brady v.
Smith, the Eastern Section of this court accepted the argument pressed by the Plaintiff Cousins that
Tenn. Code Ann. 8§ 28-3-110(3) appliesto intestate succession claims by non-marital children such
asthe Disputed Heirs. Although we have rejected these argumentsin the present case, we would be
hard-pressed indeed to label an appeal frivolous where a substantial portion of it is based on
arguments accepted by another section of thiscourt. Accordingly, the motion for damagesfor filing
afrivolous appeal is denied.

VII.

We affirm thejudgment concluding that Bobby Glanton Smith, Bobbine Glanton Wade, and
Simon L. Glanton are the biological children of Robert Lee Glanton and that they are entitled to
inherit from Luther T. Glanton, Sr. and Simon H. Glanton by intestate succession. We remand the
caseto thetria court for whatever further proceedings may be required, and wetax the costs of this
apped, jointly and severally, to Luvell L. Glanton, Joseph T. Glanton, Jr. a/k/a Songoleke Kotunu,
and Jerry Glanton and their surety for which execution, if necessary, may issue.

WILLIAM C. KOCH, JrR., P.J., M.S.
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