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OPINION

l.
FAcTuAL BACKGROUND AND PROCEDURAL HISTORY

This case presents issues related to the construction of a will. Fredalene Patterson
Fuller(“Wife”) and Barney Loyd Fuller, Jr. (“Decedent”) marriedin 1975. WhileWifeand Decedent
did not have children together, both had children from their prior marriages. Decedent died on
September 8, 1999, and Wifefiled apetition to probate Decedent’ s duly executed formal will inthe
Probate Court of Humphreys County, Tennessee. Decedent’s attorney, Charles Griffith (“Mr.
Griffith”), drafted Decedent’s will which he executed on October 26, 1990, naming Wife as his
executrix. On September 16, 1999, the probate court entered an Order for Probate recognizing Wife
as the duly appointed executrix.

On January 18, 2000, Valerie J. Hargis (“Ms. Hargis’), Cathy L. Morgan, and Abbie L.
Triplett (collectively referred to as“ Decedent’ s Children”) filed aComplaint to Construe Will inthe
probate court. Specificaly, Decedent’ s Children asked the probate court to construe the following
provisions in Decedent’ s will:

ARTICLE Il
| hereby will, devise and bequeath as follows:

B.) Tomy children, Mark Ellrie Fuller,* Cathy Lynn Fuller, Vaerie
Joan Fuller and AbbieLou Fuller (subject to thelife estate of my wife)
the 35 acre farm at Hustburg, Tennessee. [sic] in equal acreage, per
stirpes and not per capita, as shown by sketch on page 3 of this my
Will, but any cost of survey or division to [sic] borne by them.

C.) Tomy wife, Fredalene Fuller, my homeplace for the remainder
of her natural life with full powers to consume if necessary for her
health care, maintenance or necessary living expenses, the Highway
70 property and all the rest, remainder and residue of my estate,
whether real, personal or mixed, and wheresoever situated.

At the time of his death, Decedent died seized of a tract of land (hereinafter referred to as “the
Farm”) which he acquired from his mother by warranty deed in 1982.? Decedent was raised on the

1 Mark Fuller predeceased Decedent on November 8, 1994, unmarried and without issue. Decedent had afifth
child by his previous marriage, Amy Beth Fuller, who predeceased Decedent on September 12, 1987, and prior to the
execution of hiswill.

2 The parties entered an exhibit pre-trial entitled “Stipulation,” in which they purport to agree that Decedent

died seized of the Farm which constituted thirty-five (35) acres. However, the parties al so stipulated that in M arch 1991,
(continued...)
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particular parcel of land in question from an early age. In addition to the above provision, Decedent
attached atax map to hiswill on which he divided the subject property into four sectionsand labeled
each section with one of the names of Decedent’s Children.?

Located on the Farm is an old abandoned house previously occupied by Decedent’ s mother
and father, who aredeceased.* Around thetimethey marriedin 1975, Decedent and Wife had placed
on the Farm atrailer which they used astheir residence. When Decedent executed hiswill in 1990,
he and Wifewerelivinginthetrailer located on the Farm. Decedent and Wife planted cropson the
farm, and, at some point, they installed a pavilion on the Farm next to acreek which ran through the
property. Later, Decedent and Wife enclosed the pavilion and converted it into a restaurant which
they operated on the Farm. According to Wife, she and Decedent borrowed $61,000.00 in January
1989 to convert the pavilion into arestaurant using the Farm as collateral > When Decedent and Wife
purchased another restaurant on Highway 70 in Humphreys County, they converted the restaurant
on the Farm into ahome (hereinafter referred to asthe “ Restaurant House”). Apparently, Decedent
and Wife planned to renovate the trailer while they were temporarily residing in the Restaurant
House. However, astorm subsequently blew atree onto thetrailer, making it uninhabitable. Atthe
time of his death in 1999, Decedent and Wife were living in the Restaurant House.

At ahearing conducted on July 21, 2003, the probate court heard testimony from Wife, Ms.
Hargis, Charles Griffith (“Mr. Griffith"),° and Vaerie Fuller. Mr. Griffith, Decedent’ s attorney and
scrivener of thewill, testified that he and Decedent discussed making awill for several years. Mr.
Griffith drew up severa drafts, but Decedent would review them and subsequently reject them
because hefelt they did not convey hisdesires. Decedent finally signed off on the version presently
at issue, but Mr. Griffith could not say that Decedent intended the term “35 acre farm” and
“homeplace” to be synonymous.

2(...continued)
Decedent and Wife conveyed eight and three-quarter (8 3/4) acresto M ark Fuller out of the larger tract. Following M ark
Fuller’s death in 1994, his biological mother and Decedent apparently each obtained a one-half interest in the parcel
previously conveyed to M ark Fuller by intestate succession. On A pril 6, 1999, hisbiological mother executed aquitclaim
deed purporting to convey to her daughters, Decedent’s Children, and her granddaughter, her undivided one-half (%)
interest in the property. Accordingly, itisapparent to this Court that Decedent did not die seized of the entire thirty-five
(35) acre tract as stipulated to by the parties.

3 The tax map contained lines designating four boxes within the larger tract of land. Each box contained one
of the following names: V alerie, Cathy, Abbie, and M ark.

4 Pursuant to the 1982 warranty deed, Decedent’s mother reserved for herself alife estate in the old house and
two acres surrounding it. At her death, the property once again became vested in Decedent.

> M s. Hargistestified that Decedent and Wife were operating the restaurant for threeyears prior to the execution
of the loan in January 1989. She stated Decedent and Wife used the loan proceeds to buy the restaurant located on
Highway 70. In any event, this loan was not paid off at the time of Decedent’s death, and Wife paid off the loan
subsequent to Decedent’ s death.

6 Mr. Griffith did not represent Wife or the estate of Decedent at trial.
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Wifetestified that she and Decedent had numerous conversations during which heexpressed
hisintentions regarding the Farm following his death. Wife offered testimony to the effect that, by
using the term “homeplace,” Decedent meant the entire Farm. She stated that, being aware of her
health problemsand | ack of adequate health insurance, Decedent intended for her to havealifeestate
intheentireFarmwiththepower to disposeof it, if necessary, for her maintenance. Conversely, Ms.
Hargiswasapparently present for some of these conversations, and sherecalled Decedent expressing
an entirely different desire regarding the Farm. Ms. Hargis testified that Decedent intended
“homeplace” to mean the location where Wife was living at his death, the Restaurant House, and a
couple of acres surrounding it. Ms. Hargis stated Decedent intended Decedent’ s Children to take
the remainder of the Farm, as demonstrated on the tax map attached to his will.

The probate court entered afinal decree on August 7, 2003, construing Decedent’ s will, in
relevant part, as follows:

0. Barney Loyd Fuller, Jr. intended to devise alife estate in the
Farm to Defendant with the remainder in fee ssimple to Plaintiffs and
their brother, Mark Ellery Fuller, by Articlell at subparagraphsB and
C of the Will. By theterm “homeplace’ referred to in subparagraph
C he [sic] the said Barney Loyd Fuller, Jr. meant the whole of the
Farm which he identified as the “35 acre farm at Hustburg,
Tennessee.” By his devise he conferred on Defendant power to
consume the Farm as necessary for her hedth care, maintenance
needs or necessary living expenses. Therefore, by virtue of Section
66-1-106, Tennessee Code Annotated, Defendant was given an
unlimited power of disposition and sale thereof during her lifetime
without necessity of joinder of the remaindermen.

1. By virtue of the devise made in the Will the Defendant is
possessed of and vested with an estate in fee ssmple absolute in and
to the Farm with right to sell and dispose of the same without joinder
of Plaintiffs. Likewise, such estate exists in her to the extent that
during her lifetime her creditors subject the same to the satisfaction
of her unpaid debts.

3. To the extent a sale or disposition of the Farm, or some part
thereof, does not occur by thetime of the death of Defendant or to the
extent proceeds from any such sale or disposition are not used for the
satisfaction of the debts of Defendant during her lifetime or are not
otherwise consumed for her necessary heal th care, maintenanceneeds
and necessary living expenses, the same shall beintrust for Plaintiffs
in accordance with their remainder interests as devised under the
Will. . ..



Decedent’s Children filed a Motion to Alter or Amend the probate court’ s judgment, which the
probate court subsequently denied. Decedent’s Children then proceeded to file an apped to this
Court presenting the following issues for our review:

l. Whether the probate court properly construed Decedent’s will by interpreting the term
“homeplace” to mean the entire Farm; and

1. Whether Decedent’ swill created in Wife an unlimited power of dispositionwhich converted
the subject real estate into a fee ssmple absolute pursuant to section 66-1-106 of the
Tennessee Code.

For the reasons set forth herein, we affirm the decision of the probate court.

.
STANDARD OF REVIEW

While will contests involve factual questions to be resolved by a trier of fact, will
constructions involve questions of law left for resolution by the court. In re Estate of Eden, 99
SW.3d 82, 87 (Tenn. Ct. App. 1995). Accordingly, aprobate court’ sconstruction of awill includes
conclusions of law which we review de novo with no presumption of correctness. Briggsv. Estate
of Briggs, 950 SW.2d 710, 712 (Tenn. Ct. App. 1997) (citing Presley v. Hanks, 782 S.W.2d 482,
487 (Tenn. Ct. App. 1989)).

“Construction suits recognize the testator’s right to direct the disposition of his or her
property and thus, limit a court to ascertaining and enforcing the testator’ s directions. Inre Estate
of Eden, 99 S\W.3d at 87 (citing Daugherty v. Daugherty, 784 S.W.2d 650, 653 (Tenn. 1990)). “The
cardinal rulein construction of al willsis that the court shall seek to discover the intention of the
testator and give effect to it unless it contravenes some rule of law or public policy.” Briggs, 950
SW.2d at 712 (citing Third Nat’'| Bank in Nashville v. First Am. Nat’| Bank of Nashville, 596
S.W.2d 824, 828 (Tenn. 1980)); seealso Inre Wil of Padgett, 364 SW.2d 947, 951 (Tenn. Ct. App.
1962). “Thetestator’ sintention isto be ascertained from the particular wordsused in thewill itself,
from the context in which those words are used, and from the general scope and purposes of thewill,
read in light of the surrounding and attending circumstances.” Presley, 782 S.\W.2d at 487 (citing
Moore v. Nedly, 370 S.W.2d 537, 540 (Tenn. 1963); Fisher v. Malmo, 650 S.\W.2d 43 (Tenn. Ct.
App. 1983)); seealso Monglev. Summers, 592 SW.2d 594, 596 (Tenn. Ct. App. 1979). Weare not
permitted to undertake an examination of what atestator is supposed to haveintended. Presley, 782
SW.2d at 488; see also Stickley v. Carmichael, 850 SW.2d 127, 132 (Tenn. 1992); Briggs, 950
SW.2d at 712. Recognizing that atestator has an absolute right to have his property disposed of
accordingto hisdirection, Daugherty, 784 S.W.2d at 653, we must attempt to construe awill so that
every word and clause contained therein is given effect. Briggs, 950 S.W.2d at 712.



1.
LAwW AND ANALYSIS

A.
Estate conveyed to Wife

Decedent’s Children do not contest that Decedent, through hiswill, devised to Wife alife
estate in some portion of the Farm. Instead, Decedent’ s Children assert that the term “homeplace,”
as used in Decedent’s will, should be construed to mean the approximately one acre of land
designated on the tax map in the northernmost portion of the Farm. Although the tax map does not
set forth what the smaller box contained within the larger tract is to represent, according to the
Decedent’ s Children, this would encompass the “ old home place, the pavilion and the area where
the origina trailer was located.” In turn, Decedent’s Children would divide, in equal shares, the
remainder of the Farm. Although not stated intheir brief, it appears Decedent’ s Children, in support
of this construction, are relying on Ms. Hargis testimony in the proceeding below regarding
statements made to her by Decedent concerning his wishes regarding the Farm.

At the outset of the hearing before the probate court, counsel for Decedent’ s Children called
Ms. Hargis to testify about statements made by Decedent to Ms. Hargis concerning his wishes
regarding the Farm. Counsel for Wife objected on the basis that, while “homeplace’ could be
considered a latent ambiguity explainable by parol evidence, the Dead Man’s statute prevented
Decedent’ sChildren from testifying asto what theterm “homeplace” meant in Decedent’ swill. The
probate court agreed, sustai ning the objection on the basis of the Dead Man’ sstatute and finding that
the term “homeplace,” as used in Decedent’s will, constituted a latent ambiguity capable of
explanation by parol evidence. Counsel for Decedent’ sChildrenthen excused Ms. Hargisand called
Wifetothestand. Wifetestified that Decedent intended each of Decedent’ s Children to have apart
of the Farm, but he also wanted Wife to have alife estate in the Farm. Wife stated that Decedent
referred to the entire Farm as the “homeplace” because that was where helived since hewas alittle
boy. Wife also stated that she believes Decedent’ s Children were present when these discussions
with Decedent took place, and everyone agreed that the entire Farm would be subject to Wife' slife
estate when Decedent died.

In turn, counsel for Decedent’s Children recalled Ms. Hargis to the stand and asked if
Decedent ever stated his intentions regarding the way he wanted the Farm divided upon his death.
Counsel for Wiferenewed his prior objection on the basis of the Dead Man’ sstatute. However, the
probate court allowed thetestimony for impeachment purposes. Ms. Hargistestified that Decedent’s
use of the term “homeplace” meant Wife would have a life estate in the restaurant house and a
couple of acres, and Decedent’ s Children would get the remainder of the Farm as designated on the
tax map. Counsel for Wifedid not cross examine Ms. Hargisciting hisfear that hewould waivehis
objection to her testimony on the basis of the Dead Man’s statute.

“Ordinarily, parol evidence is inadmissible to add to, vary, or contradict the language used
inawill.” Treanor v. Treanor, 152 S\W.2d 1038, 1041 (Tenn. Ct. App. 1941); see also Stickley v.
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Carmichael, 850 SW.2d 127, 132 (Tenn. 1992); Greenv. Lanier, 456 S.W.2d 345, 494 (Tenn. Ct.
App. 1970). “Any other rulewould placeit practically within the power of othersto makeanew will
for the testator, so as to meet the convenience and wishes of those who might claim to take under
it.” 2 Jack W. Robinson, Sr., & Jeff Mobley, Pritchard on the Law of Wills and Administration of
Estates Embracing the Law and Practice in Tennessee § 418, at 621-22 (5th ed. 1994); see also
Teague v. Sowder, 114 SW. 484, 48889 (Tenn. 1908) (“This rule does not rest upon their
immateriality or want of probative value, but upon the impolicy and danger of using such
declarations or statements.”). It has been well established by our case law that, when construing a
will, parol evidence may only be introduced to explain alatent, not a patent, ambiguity in the will.
Holmes v. Roddy, 144 S\W.2d 788, 789 (Tenn. 1940).

However, therulethat parol evidence may only be used to explain alatent ambiguity will not
forbid a court of this state from referring to facts existing when the testator executed the will.
Gannaway v. Tarpley, 41 Tenn. (1 Coldwell) 571, 574 (Tenn. 1860). A court isnot precluded from
hearing parol testimony “both to place the Court in aknowledge of the condition and circumstances
surrounding thetestator when he executed hiswill, and to resolve uncertaintiesor ambiguitiesinthe
will astothetestator’ sintentions.” Treanor, 152 S.\W.2d at 1041 (citationsomitted); seealso Green,
456 S.W.2d at 495-96. For instance, the court may entertain parol testimony “as shows the state of
facts under which the wills were made, the situation of the properties of the testators, the members
of their families and other relevant or cognate facts.” Cannon v. Ewin, 77 S\W.2d 990, 992 (Tenn.
Ct. App. 1934). “Thusfacts may be proved to show the state of thetestator’ s property, or such facts
aswere known to him that may have influenced the disposition of his property in a particular way.”
Gannaway, 571 Tenn. (1 Coldwell) at 574.

The relevant testimony proffered in the instant case went to show what Decedent intended
when he used theword “homeplace” in hiswill. “[D]eclarations of atestator areinadmissibleto aid
inthe construction of hiswill, except in explanation of latent ambiguities.” Treanor v. Treanor, 152
S.W.2d 1038, 1041 (Tenn. Ct. App. 1941); seealso Teaguev. Sowder, 114 SW. 484, 488-89 (Tenn.
1908); Green v. Lanier, 456 S.W.2d 345, 351 (Tenn. Ct. App. 1970). Thus, we must begin by
determining whether the will presents any ambiguity and, if so, whether that ambiguity is patent or
latent. Upon examining Decedent’ swill, weagreewiththetrial court’ sconclusionthat an ambiguity
exists. Decedent first provides that Decedent’s Children are to have his* 35 acre farm” subject to
Wife' slifeestate. Next, Decedent providesthat Wife' slife estate shall consist of “my homeplace.”
Decedent’ s will does not further define the parameters of the “homeplace.”

Our supreme court has provided that alatent ambiguity exists:

[W]heretheequivocality of expression, or obscurity of intention does
not arise fromthe wor ds themsel ves, but from the ambiguous state of
extrinsic circumstances to which the words of the instrument refer,
and which is susceptible of explanation by the mere development of
extraneous facts, without altering or adding to the written language,



or requiring more to be understood thereby than will fairly comport
with the ordinary or legal sense of the words or phrases made use of.

Weatherhead v. Sewell, 28 Tenn. (9 Hum.) 272, 295 (Tenn. 1848) (emphasis added); see also
Teague, 114 SW. at 488. In Weatherhead, our supreme court went on to explain those instances
when alatent ambiguity will be found to exist, providing:

The instances most frequently chosen as examples of alatent
ambiguity arein relation to the person and the thing: asif there be a
devise to a person of the same name, with another without any
specification appearing upon the face of the will to designate the real
object of the testator’ s bounty, — thisis alatent ambiguity asto the
person. If a testator devise his manor of S. to A.B., and has two
manors, North S. and South S. thisis a latent ambiguity as to the
thing. As these ambiguities are generated by facts, so they may be
removed by a further investigation of facts or matter extrinsic. . . .

Weatherhead, 28 Tenn. (9 Hum.) at 296; see also In re Estate of Burchfiel, 933 S.W.2d 481, 483
(Tenn. Ct. App. 1996). A latent ambiguity is generally found to exist where the words of awritten
instrument areplainandintelligible, yet have capability of multiple meaningsgiven extraneousfacts.
See 96 C.J.S. Wills § 893 (2001).

In turn, a patent ambiguity will be found to exist when the ambiguity is:

[P]roduced by the uncertainty, contradictoriness, or deficiency of the
language of an instrument, so that no discovery of facts, or proof of
declarations, can restore the doubtful or smothered sense without
adding ideas which the actual words will not themselves sustain.

But if these ambiguities occur in the wording of the will, producing
apal pableuncertai nty uponitsface, extrinsic evidencecannot remove
the difficulty, without putting new words into the mouth of the
testator; which in effect would be to make awill for him.

Weatherhead, 28 Tenn. (9 Hum.) at 295-96 (emphasisadded). A patent ambiguity grows out of the
inability, based on the language selected by the testator, in identifying the person or subject matter
mentioned therein. Inre Estate of Burchfiel, 933 S.W.2d at 483; see also Reid’'s Lessee v. Buford,
1 Tenn. (1 Overt.) 413 (Tenn. 1809); Mauk v. Perry, No. E2001-00485-COA-R3-CV, 2001 Tenn.
App. LEXIS 787, at *9 (Tenn. Ct. App. Oct. 22, 2001); 96 C.J.S. Wills § 893 (2001).

We agree with the probate court’ s conclusion that Decedent’ s use of the term “homeplace’

in his will created a latent ambiguity. See Achelis v. Musgrove, 101 So. 670, 672 (Ala. 1924)
(construing theterm“home place’ by relying on thetestimony of the scrivener asto what thetestator
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intended theterm “homeplace” to encompass); Ratliff v. Yost, 92 S.W.2d 95, 99 (Ky. Ct. App. 1936)
(noting that, had testator’s will merely stated “home place,” resort could be made to extrinsic
evidence concerningtestator’ sintent and meaning in using such phrase); McDaniel v. King, 90 N.C.
597, 603 (N.C. Ct. App. 1884) (recognizing the ability to utilize extrinsic evidence to prove what
the testator meant by the term “home plantation”). Assuch, it was proper for the probate court to
entertain parol evidence regarding the meaning assigned by Decedent to theterm “homeplace.” See
Treanor v. Treanor, 152 SW.2d 1038, 1041 (Tenn. Ct. App. 1941).

After reviewing the record, we agree with the probate court’ s conclusion that, by using the
term “homeplace” in hiswill, Husband intended to devise to Wife alife estate in the entire Farm.
In reaching this conclusion, the probate court relied on Wife's testimony that, by using the term
“homeplace” in his will, Decedent meant the entire Farm.” “When . . . the testator’s intent is
determined by extrinsic evidence, the tria court’s findings of fact regarding that evidence are
reviewed de novo, with apresumption of correctness.” Inre Estate of Garrett, No. M 1999-01282-
COA-R3-CV, 2001 Tenn. App. LEXIS 764, a *15 (Tenn. Ct. App. Oct. 15, 2001) (citations
omitted). Thisnecessitatesthetria court making determinations regarding witness credibility, and
we give great deference to the trial court’s conclusions in that regard when reviewing a case on
appea. SeeHutchinsonv. Neuman, No. W2001-02886-COA-R3-CV, 2003 Tenn. App. LEX1S 396,
at *12 (Tenn. Ct. App. May 27, 2003).

When construing the language used in awill, the courts of this state must consider the will
asawhole. InreEstate of Vincent, 98 S.W.3d 146, 150 (Tenn. 2003) (quoting Podesta v. Podesta,
189 SW.2d 413, 415 (Tenn. Ct. App. 1945)). The meaning of the term “homeplace” testified to by
Wife comports with the immediately preceding section of the will, where Decedent conveys the
Farm “subject to the life estate of my wife.” In addition, regardless of any latent or patent
ambiguities, we may consider those extrinsic facts which place the Court in a state of knowledge
concerning the circumstancesand conditions surrounding the execution of Decedent’ swill. Treanor
v. Treanor, 152 SW.2d 1038, 1041 (Tenn. Ct. App. 1941). Wife testified that she and Decedent
only had the one parcel of land, which they farmed together and borrowed money against to put
toward their restaurant business. They lived on the Farm continuously from the time they were
married in 1975 until Decedent’ s death in 1999. Decedent bought the Farm from his mother, and
Decedent’ s parents raised him on the Farm from an early age. Wife stated that Decedent knew she
lacked sufficient health insurance. Interestingly, while the tax map does divide the property into
separate sections bearing the names of Decedent’ s Children, the map does not designate a specific
portion of thelarger tract asthe“homeplace.” Based onthese collectivefacts, wefind that Decedent
intended, by use of the word “homeplace,” to convey alife estate to Wifein the entire Farm at his
death.

! W e need not discuss whether the probate court correctly applied the Dead M an’s statute, codified at section
24-1-203 of the Tennessee Code, to exclude the testimony of Ms. Hargis. Decedent’s Children have not raised this
evidentiary issue on appeal. See Tenn. R. App. P. 13(b) (2003) (“Review generally will extend only to those issues
presented for review.”). However, we note that when Wife offered the testimony regarding what D ecedent meant by the
term “homplace,” she had been called to testify by counsel for Decedent’s Children. See Tenn. Code Ann. § 24-1-203
(2003) (stating that a party is allowed to testify when called by the opposing party).
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B.
Unlimited power of disposition

Having established that Wife obtained a life estate in the entire Farm under the terms of
Decedent’s will, we now turn to the second issue raised by Decedent’s Children on appeal.
Decedent’ s will provided, in relevant part, as follows:

To my wife. .. my homeplace for the remainder of her natural life
with full powers to consume if necessary for her health care,
maintenance needs or necessary living expenses, the Highway 70
property and all therest, remainder and residue of my estate, whether
real, persona or mixed, and wheresoever situated.

First, Decedent’ sChildren contend thelanguage used in Decedent’ swill doesnot createan unlimited
power of disposition under section 66-1-106 of the Tennessee Code. They point to the language
used inthewill, “for her health care, maintenance needs or necessary living expenses,” to argue that
Decedent “ qualified” Wife suseof theproperty, limitingit to only these uses. Therefore, Decedent’ s
Children arguethislanguagecreates* aresulting or contributingtrust intheproperty.” Alternatively,
Decedent’s Children contend that Wife cannot rely on section 66-1-106 of the Tennessee Code
because shefailed citeto the statute in her pleadingsin accordance with Rule 8.05 of the Tennessee
Rules of Civil Procedure.

Section 66-1-106 of the Tennessee Code provides:

When the unlimited power of disposition, qualified or unqualified,
not accompanied by any trust, is given expressly, in any written
instrument, to the owner of any particular estatefor lifeor years, lega
or equitable, such estate is changed into a fee simple absolute as to
right of disposition, and rightsof creditorsand purchasers, but subject
to any future estate limited thereon or executory devisethereof, inthe
event and so far as the power is not executed or the property sold for
the satisfaction of debts during the continuance of the particular
estate; provided, that any proceeds from the sale of such estate, not
needed for the satisfaction of the debts of such owner during the
continuance of the particular estate, shall be held in trust by such
owner for the beneficiaries of the remainder interest and the purposes
stated in such written instrument.

Tenn. Code Ann. 8 66-1-106 (2003). “Under the common law of this state, adevise of alife estate
coupled with an absolute power of disposition created a fee simple estate in the devisee which
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effectively defeated the rights of aremainderman, whether the power of disposition was exercised
or not.” Hobbsv. Wilson, 614 S.W.2d 328, 330 (Tenn. 1980) (citing Ogilvie v. Wright, 203 S.W.
753, 754 (Tenn. 1918)). With the passage of section 66-1-106 of the Tennessee Code, thelegislature
effectively abrogated the common law rule. Redman v. Evans, 199 S.W.2d 115, 116 (Tenn. 1947);
Fell v. Rambo, 36 S.W.3d 837, 84344 (Tenn. Ct. App. 2000). Asour supreme court has stated:

Pursuant to the statute, the owner of alife estate with an unlimited
power of disposition can convey the fee simple estate, and, thus,
defeat the interest of remaindermen. Hall v. Hall, 604 S.W.2d 851,
855 (Tenn. 1980); Hobbs v. Wilson, 614 S.\W.2d 328, 330 (Tenn.
1980). If the power of disposition is not exercised by the life tenant
and if the property is not sold for debts during the continuance of the
life estate, the property will passto the remainder beneficiaries upon
the death of the life tenant. Redman v. Evans, 184 Tenn. 404, 199
SW.2d 115, 116-17 (Tenn. 1947).

Oglev. Ogle, 880 S.W.2d 668, 669 (Tenn. 1994).

Relying on this statute, the probate court held that the language used in Decedent’s will
created an unlimited power of disposition in Wife. Our review of the case law interpreting similar
language used by testators causes us to conclude that Decedent’ s will created in Wife alife estate
with anunlimited power of disposition. Our supreme court hasinstructed that use of the phrase”the
remainder, if any” inawill isnot sufficient to create an unlimited power of disposition because the
statute requires that such unlimited power of disposition be “expressly given.” Ogle, 880 S.w.2d
at 670. However, our case law demonstrates that the following language is sufficient to denote the
creation of an unlimited power of disposition: “to do with at pleasure,” “to do with at discretion,”
or “to use and enjoy at pleasure,” Miller v. Gratz, 3 Tenn. App. 498, 507 (Tenn. Ct. App. 1926);
“The residue of my estate . . . to handle as he see fit during his lifetime,” Redman v. Evans, 199
SW.2d 115, 11719 (Tenn. 1947); “to my wife. . . all my property including personal property and
real estate to do with as she sees fit during her life,” Jones v. Jones, 462 S.W.2d 872, 874 (Tenn.
1971); “to my wife. . . to have and to hold for and during the full term of her natural life, with right
to use and employ, all of said property . . . for her use and benefit . . . and upon her death, such of
said property as may remain, shal go to . . . my brother,” Skovron v. Third National Bank in
Nashville, 509 S.W.2d 497, 507 (Tenn. Ct. App. 1973); “unto my said wife. . . al of the remainder
of my red estatefor life and, having full confidence in her judgment and discretion, | authorize her
to use so much of the corpus thereof as she shall find necessary for her comfort and maintenance,
she being the sole judge of her need,” Hobbs v. Wilson, 614 S.W.2d 328, 330 (Tenn. 1980); and
finally, “to sell, mortgage, use or consume such property, for her needs in her sole and absolute
discretion,” Fell v. Rambo, 36 S.W.3d 837, 845 (Tenn. Ct. App. 2000).

The language utilized in Decedent’ swill, while not identical to the language used in any of

the aforementioned cases, is sufficient to signify expressly Decedent’ s intention to create in Wife
an unlimited power of disposition, pursuant to section 66-1-106 of the Tennessee Code. The fact
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that Decedent’ swill references* health care, mai ntenance needs or necessary living expenses’ does
not change this result. See Hobbs, 614 SW.2d at 330 (“ There was no requirement that she justify
asaleof the property or justify the pricereceived for the property, nor wasthere any requirement that
she hold the proceeds of the sales in trust or account for the proceeds.”). Aslong as he expressly
states an intention to create an unlimited power of disposition, see Ogle, 880 SW.2d at 670, the
statute provides that such power may be “qualified or unqualified.” Tenn Code Ann. 8§ 66-1-106
(2003). Accordingly, we affirm the probate court’s decision in this regard.

In her answer to the Complaint to Construe Will filed by Decedent’ s Children, Wife doesnot
specificaly reference section 66-1-106 of the Tennessee Code. Instead, her answer provides, in
relevant part, as follows:

By Subparagraph C the scope of that life estate as so devised to her
isfurther defined as being for her lifein thewholefarm coupled with
an unlimited power in her to dispose of the same unaccompanied by
any trust. Therefore, by operation of law her life estate in the whole
thereof, is converted into an estate of fee simple to the extent she
exercises her right of disposition during her lifetime and the
purchasers thereof from her will obtain a fee ssmple absolute title
therein to the exclusion of Plaintiffs. Such isthe proper construction
of the devise of such lands. She thus claims the unlimited right of
disposition in fee simple of the whole tract of land of the 35 acre
“homeplace” owned by testator at the time of his death. She asserts
her right to consume the entirety of the proceeds therefrom by virtue
of the devise.

Decedent’ s Children arguethat this statement failsto comply with Rule 8.05 of the Tennessee Rules
of Civil Procedure, which provides:

Each averment of apleading shall be ssmple, concise and direct. No
technical forms of pleading or motions are required. Every pleading
stating aclaim or defenserelying upon the violation of astatute shall,
in aseparate count or paragraph, either specifically refer to the statute
or state al of the facts necessary to constitute such breach so that the
other party can be duly apprised of the statutory violation charged. .

Tenn. R. Civ. P.8.05(2003). Specifically, Decedent’ s Children contend Wife' sanswer failed to put
them on notice of her reliance on the statute at issue.
Wedisagree. First, Rule 8.05, by its unambiguous language, appliesto apleading in which

aparty is“relying upon the violation of astatute.” Tenn. R. Civ. P. 8.05 (2003) (emphasis added).
The rule speaks in terms of “violations’ and “breaches’ of a statute. In her answer, Wife did not
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allege that section 66-1-106 of the Tennessee Code had been “violated” in any way. Second, even
if Rule 8.05 could be interpreted to apply to Wife's use of the statute in this case, the rule goes on
to providethat the party shall “either specifically refer to the statute or stateall of thefacts necessary
to constitute such abreach” in order to place the opposing party on notice of reliance on the statute
atissue. Tenn. R. Civ. P. 8.05 (2003) (emphasis added). While she did not specifically refer to the
statute, Wife' s answer contained sufficient facts to apprise Decedent’s Children of her reliance on
the statute.

In fact, the record revealsthat it is disingenuous for Decedent’ s Children now to argue they
were not placed on notice of Wife' s reliance on the statute. In opening remarks, counsel for Wife
stated to the probate court that one of the issues in this case concerned section 66-1-106 of the
Tennessee Code. Wife's counsd read the statute verbatim into the record and proceeded to engage
in alengthy statement, alluding to briefsfiled by the partieswith the probate court, setting forth the
progression of the statuteto its present form. Counsel for Decedent’ s Children offered no objection
to opposing counsel’s statements, nor do we find in the record any motion filed by Decedent’s
Children contesting the sufficiency of Wife's pleadings. Furthermore, during closing arguments,
counsel for Wife once again referred to the statute and noted the lack of a counter-argument by
counsel for Decedent’s Children. Once again, we note the absence of an objection by counsel for
Decedent’s Children during the closing arguments. To the contrary, in their Motion to Alter or
Amend the probate court’ s judgment, Decedent’ s Children, instead of arguing the insufficiency of
Wife spleadings, argue that the probate court incorrectly construed the statute. For these reasons,
we find this component of the second issue raised by Decedent’ s Children to be without merit.

V.
CONCLUSION

For the reasons set forth herein, we affirm the holding of the probate court in al respects.
Costsof thisappeal areto betaxedtothe Appellants, VaerieJ. Hargis, Cathy L. Morgan, and Abbie
L. Triplett, and their surety, for which execution may issue if necessary.

ALAN E. HIGHERS, JUDGE
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