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OPINION
l.
The parties to this action, who were never married, met while the father was a student at the

University of Tennessee. Within afew weeks, the parties began living together. The parties’ child,
A.C.H. (“Child"), was born on May 20, 2001. When their child was less than ayear old, the parties



separated. A.H. (“Father”) provided financia assistanceto A.B.C. (“Mother”) before and after the
birth of Child. Father visited and spent time with Child before and after the parties’ separation. After
Father obtained employment with a substantial salary, Mother filed a petition to establish paternity
aleging that Father had been shown by a voluntary DNA test to be the father of the parties child.
Father answered the petition, admitted paternity and filed a counter-claim for custody of the child.
The parties entered into an agreed order establishing A.H. as the natural, biological father of Child
and changed Child’' s surname to that of A.H.

A hearing on theissues of custody, visitation and support was held on November 4, 2003. At
the close of proof, the child’s guardian ad litem recommended that Father be awarded primary
custody. Thetrial court determined that it wasin the best interest of the minor child that Father be his
primary custodian with liberal co-parenting time granted to Mother. Thetria court further ordered
that Mother’s attorney had provided a valuable service, including a service to the minor child, and
ordered Father to pay her attorney feesin the amount of $14,960.47 and pay the fee of the guardian
ad litem. At therequest of Father, Mother was not ordered to pay any child support. Mother appeals
thetria court’ saward of custody to Father. Father appealsthetria court’saward of attorney feesto
Mother.

Inthis non-jury case, our review isde novo upon the record of the proceedings below; but the
record comes to us with a presumption of correctness as to the trial court's factual determinations
which we must honor unless the evidence preponderates against those findings. Tenn. R. App. P.
13(d); Wright v. City of Knoxville, 898 SW.2d 177, 181 (Tenn.1995); Union Carbide Corp. v.
Huddleston, 854 S.\W.2d 87, 91 (Tenn.1993). The tria court's conclusions of law, however, are
accorded no such presumption. Campbell v. Florida Steel Corp., 919 SW.2d 26, 35 (Tenn.1996);
Presley v. Bennett, 860 S\W.2d 857, 859 (Tenn.1993).

Trial courts are vested with wide discretion in matters of child custody. Absent some
compelling reason otherwise, considerable weight must be given to thetria court’ s judgment with
respect to the parties' credibility and their suitability as custodians of children. Bush v. Bush, 684
SW. 2d 89 (Tenn.App.1984). Appellate courts will not interfere with the custody decisions of trial
courtsexcept upon ashowing of erroneousexerciseof their discretion. Mimmsv. Mimms, 780 S.W.2d
739 (Tenn.App. 1989), Koch v. Koch, 874 S\W.2d 571 (Tenn. App. 1993). In cases such asthis, the
welfare and best interests of the child are of paramount concern. Koch at 575. We are aware of the
tremendous impact a custody decision has on the life of a child. We recognize that parents, being
human, are not perfect and no parent can be deemed to be a perfect custodian. Therefore the trial
court, in acase such asthis, must determine which parent is morefit to be the custodian of the child.
Bah v. Bah, 668 S.W. 2d 663, 666 ( Tenn.App.1983).



In making custody determinations, courts are guided by Tenn Code Ann. 836-6-106, which
provides in pertinent part as follows:

(@ ...[l1]n any other proceeding requiring the court to make a custody
determination regarding a minor child, such determination shall be
made upon the basis of the best interest of the child. The court shall
consider all relevant factorsincluding thefollowing where applicable:

(1) Thelove, affection and emotional tiesexisting between the parents
and child;

(2) The disposition of the parents to provide the child with food,
clothing, medical care, education and other necessary care and the
degree to which a parent has been the primary caregiver;

(3) The importance of continuity in the child's life and the length of
time the child has lived in a stable, satisfactory environment. . .

(4) The stability of the family unit of the parents;
(5) The mental and physical health of the parents;

(6) The home, school and community record of the child;

* * *

(9) The character and behavior of any other person who resides in or
frequents the home of aparent and such person’sinteractions with the
child; and

(10) Each parent's past and potential for future performance of parenting
responsibilities, including the willingness and ability of each of the parentsto
facilitate and encourage a close and continuing parent-child relationship
between the child and the other parent, consistent with the best interest of the
child.

It is apparent from the review of the trial court’s order of final judgment and its written
findings of fact and opinion incorporated therein, that thetrial court properly considered the relevant
statutory factorsinreachingitscustody decision. Thetrial court madethefollowing pertinent findings
of fact which we deem to be relevant:

[Child] wasborn May 20, 2001. At the time of hisbirth the mother...
was not surewho wasthefather. She had been seeing [Father] but she
says she had cheated on him. [Father] says he believed the child was
his as soon as he saw him. A DNA test July 22, 2001 established
[Father] to be the father. . .with a probability of 99.99%. . .
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[Mother] told the Department of Human Services she was raped and
did not know who the father wasin order to get AFDC, food stamps,
housing, Tenn Care and day carefrom the state. Shedid not tell them
she was receiving cash from [Father]. [Mother] did not name [Child]
after [Father] inthe beginning because she believed shewouldlose her
DHS and KCDC benefits. She did not use the medica insurance
provided by [Father] because if shetook [Child] off of Tenn Care she
could not get Tenn Care for herself.

When [Mother] was pregnant [Father] paid [Mother’ 5] rent, furnished
her a car, bought furniture and gave her Six Hundred Dollars
($600.00) to Eight Hundred Dollars ($800.00) cash per month.
[Father] always visited, spent timewith [Child] and helped to care for
him when hewas allowed and could. All went well until [Father] met
his present wife, [S.H.]. Asit was expressed in final argument, when
she came onto the scene the problems started. When [S.H.] cameinto
the picture [Father’ | visitation became a problem and [Mother and
Father] stopped getting along. Neither had filed to legitimate at this
point but [Father] continued to provide support.

On August 21, 2002, [Father] answered the petition, admitting
paternity and alleging hewasthefit and proper personto have primary
care and custody and asking for same. He has been paying Two
Thousand OneHundred Eight Dollars($2,108.00) per month pursuant
to the guidelines while the case has been pending. He has set up an
educational trust fund for [Child] in which he placed Ten Thousand
Dollars($10,000.00) per year. [Mother] now wantsan additional Two
Thousand Dollars ($2,000.00) per month and a lump sum up front
payment to her of Fifty Thousand Dollars ($50,000.00).

The first issue to resolve is who should be the primary custodian of
[Child]. Thisdecision must be made upon the best interest of [Child]
considering all relevant factors including the factors set out in TCA
36-6-106. [Child] isawell-loved child who is bonded to both parents
and also to his stepmother, [S.H.]. He has been well cared for and
provided for by his father. [Mother] has been the primary caregiver;
however, [Father] hasbeeninvolvedin hislife since hisbirth asmuch
aspossible. [Father’ 5] involvement has been hampered by [Mother]



for the past year. He supported the child from day one and did not stop
when [Mother] said he might not be the father.

[Mother] did not work during her pregnancy nor anytime during 2001
yet she put the child in daycare during the week and he stayed in
Morristown with his grandmother each weekend. The grandmother
[had been] married to an abusive acoholic man. They now livein a
duplex with him on one side and she on the other.

[Child] has a respiratory condition; an asthmatic condition that
requirestreatment that is affected by smoke. [M other] smokesand her
stepfather smokes. She admits that she smokes in her car and the
undisputed evidence is that her house smells like smoke.

[Mother] has not cooperated in alowing [Father] visitation. She
insisted on him exercising his visitation by picking [Child] up in
Knoxvilleon Tuesday and bringing him back on Thursday. Shewould
only allow [Father] to do the transporting and claimed her car was not
good enough to meet him in Cookeville. She knew this was
impossible for him because of his[employment].

[T]he Court finds that the love, affection and emotional ties existing
between the child and parents is equal. The mother has been the
primary caregiver; however, the child has spent much timein day care
when she was not working or in school and spends weekends with a
grandmother in Morristown. [Mother] has prevented the father from
exercising his parenting.

[Child] isnow about 2¥2 years of age and can certainly adapt to either
parent being the primary caregiver without any trauma to him.
[Father's] family unit is most stable and both parents are healthy.
Factors 6,7, and 8 [of T.C.A. 36-6-106] do not apply. The character
and behavior of the step-grandfather where [Child] spends most
weekendsisundesirable. The most compelling factor for the Courtin
making the decision in this caseis the question of the willingness and
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ability of each parent to facilitate and encourage acloseand continuing
parent-child relationship between the child and the other parent.

Not only has [Mother] not tried to facilitate and encourage a
relationship between the child and [Father] she has intentionally
hindered a relationship. She has deliberately denied visitation. Her
actions show that sheisinterested in obtaining large sums of money
for herself and iswilling to use the child and hisrelationship with his
father as ameansto obtain that end.

The Court believes that the father’s credibility exceeds that of the
mother and that he will facilitate and encourage the relationship
between the mother and child.

TheCourt aso believesthat [Mother] will not facilitate and encourage
the relationship between [Father] and [Child] but islikely to continue
her present attitude.

Considering al of the factors the Court doesfind that it isin the best
interest of [Child] that [Father] be his primary custodian with liberal
co-parenting time to be granted to [Mother].

On appeal, Mother arguesthat thetrial court failed to properly consider and apply thefactors
governing custody awards in Tennessee. Since this case is factually driven, essentially Mother’s
argument isthat thetrial court should have believed her testimony and not Father’s. Her brief asserts
that “in the caseat bar, thetrial court stated it believed [ Father] to be more credible, but the evidence
in the record does not support [a] finding that he was more credible at the time of the November 4,
2003 hearing.”

Custody determinationsoften hinge onfactorsincluding the parent’ sdemeanor and credibility
during the proceedings. Accordingly, appellate courts are reluctant to second guessthetria courts
decisions. Tria courts must be ableto exercise broad discretion in these matters, but they still must
base their decisions on the proof and upon the appropriate application of the applicable principles of
law. D.v. K., 917 SW. 2d 682, 685 (Tenn. Ct. App. 1995). We will not reverse atrial court’s
decision regarding custody unless the record clearly demonstrates that the trial court has abused its
discretion. Otisv. Cambridge Mut. Firelns. Co., 850 SW.2d 439, 442 (Tenn.1992). A discretionary
judgment of atrial court should not be disturbed unlessit affirmatively appearsthat “thetrial court's
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decision was against logic or reasoning, and caused an injustice or injury to the party complaining.”
Marcusv. Marcus, 993 S.W.2d 596, 601 (Tenn.1999) (quoting Ballard v. Herzke, 924 S.\W.2d 652,
661 (Tenn.1996).

Thetria court’sfindings of fact quoted at length above, while not al undisputed, are sup-
ported by therecord. It further appearsthat thetrial court properly considered and applied thefactors
set forthin Tenn. Code Ann. 8 36-6-106. Thetrial court also considered the credibility of the parties-
finding Father to be more credible than Mother. We hold that the evidence does not preponderate
against thetrial court’ sdecision in Father’ sfavor and therefore, we affirm the trial court’ sjudgment
granting Father primary custody.

V.

Although the trial court awarded Father custody of the child and did not otherwise grant
Mother any of therelief she sought, Father was ordered to pay Mother’ s attorney feesin the amount
of $14,960.47. Father appeals the award of attorney fees.

The American Rule, requiring litigants to pay their own attorney fees in the absence of a
statute or agreement providing otherwise, is firmly established in this state. State v. Brown &
Williamson Tobacco Corp., 18 SW.3d 186, 194 (Tenn.2000); John Kohl & Co. v. Dearborn &
Ewing, 977 SW.2d 528, 534 (Tenn.1998). In this case since there was no agreement between the
parties regarding attorney fees, Mother’s entitlement of fees must be based on statute.

Mother arguesthat Tenn. Code Ann. 8 36-5-103(c) provides statutory authority for an award
of attorney feesin thiscase. That statute provides as follows:

The plaintiff spouse may recover from the defendant spouse, and the
spouse or other person to whom the custody of the child, or children,
is awarded may recover from the other spouse reasonable attorney
feesincurredin enforcing any decreefor alimony and/or child support,
or inregard to any suit or action concerning the adjudication of the
custody or the change of custody of any child, or children, of the
parties, both upon the original divorce hearing and at any subsequent
hearing, which fees may be fixed and alowed by the court, before
whom such action or proceeding is pending, in the discretion of such
court.

Emphasis added.



Tenn. Code Ann. 8 36-5-103(c) only authorizes an award of attorney fees to a person “to
whom custody of thechild. . .isawarded.” Mother wasnot awarded custody; therefore § 36-5-103(c)
does not providefor an award of attorney feesto her inthiscase. Inaddition, Tenn. Code Ann. 836-
5-103(c) appearsto apply to arecovery by a party to adivorce action or a subsequent hearing. This
was neither. Although Father hasthe financial meansto pay Mother’ s attorney fees, this fact cannot
create abasis for the award of fees when none exists either by contract or statute.

Mother also cites Tenn. Code Ann. 8§ 36-2-311, which provides in relevant part as follows:

(8 Upon establishing parentage, the court shall make an order
declaring thefather of thechild. Thisorder shall includethefollowing:

(9) Determination of the custody of the child pursuant to chapter 6 of
thistitle;

(10) Determination of visitation or parental access pursuant to chapter
6 of thistitle;

(11)(A) Determination of child support pursuant to chapter 5 of thistitle.

(14) Determination of the liability for counsel fees to either or both
parties after consideration of all relevant factors.

Thisstatute providesfor an award of attorney feeswhich wereincurred asaresult of Mother’s
petition to establish paternity. In this paternity action, the trial court was required to make afinding
as to paternity, as well as custody, visitation and child support. The decision whether to award
attorney feesiswithin the sound discretion of thetrial court. Inthiscase, thetrial court madeafinding
of fact that the Mother’s counsel had provided avaluable legal service to the Mother, aswell asto
the minor child. An award of reasonable attorney feesis appropriate when the services of aparent’s
attorney inures to the benefit of aminor child. Attorney fee awards are reviewed under an abuse of
discretion standard. Dalton v. Dalton, 858 S.W. 2d 324, 327 (Tenn. Ct. App. 1993). Wedo not find
that the trial court abused its discretion in ordering Father to pay Mother’ s attorney fees.
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V.

We observe that the trial court did not set any child support for Mother to pay to Father for
the benefit of theminor child. Thiswas based on the request from Father that M other not be required
to pay child support. Although not raised as an issue on appeal, we are compelled to raise thisissue
in our discretion pursuant to Tenn. R. App. P. 13(b).

Tenn. Code Ann. 8 36-2-311 providesthat upon establishing parentage, the court’ sorder shall
include a determination of child support.

Pursuant to Tenn. Code Ann. 8 36-5-101, the trial court in determining the amount of child
support must apply as a rebuttable presumption the Tennessee Child Support Guidelines. The stated
goals of these guidelinesinclude encouraging a parent paying support to maintain contact with their
child(ren) and to ensure that a minimum amount of child support is set for parentswith alow income
in order to maintain abond between the parent and the child. See Tenn.Comp.R.& Regs., ch. 1240-2-
4-,02(d) and (). These guidelines require the court to order child support based on the appropriate
percentage of al net income of the obligor. See Tenn.Comp.R.& Regs., ch.1240-2-4-.04(3).

Father apparently did not wish to impose a financial hardship on Mother by having her pay
child support. Whileit istrue that Father at this time has the financial means to support the child
without assi stance from Mother, thisfact doesnot eliminate M other’ sobligation to support her child.
Every parent is obligated to support hisor her child during the child’s minority. Tenn. Code Ann. §
34-11-102. The obligation for parents to support, care for and nuture their children isjoint, and the
extent of their duty to support depends on their ability to provide that support. Sateexrel. Grant v.
Pragrais, 979 SW. 2d 594, 600-601 (Tenn. Ct. App. 1997).

As a genera rule, the custodia parent may not waive the minor child’s right of support.
Norton v. Norton, No. W1999-02176-COA-R3CV, 2000 WL 52819 at *4 (Tenn. Ct. App. Jan. 10,
2000). SeeCaglev. Davis, 1989 WL 44921, at *3 (Tenn. Ct. App. May 5, 1989), perm app. denied
(Tenn. Aug. 7, 1989); see also Vickersv. Sinta, No. 01A01-9507-CH-00281, 1995 WL 656881, at
*2 (Tenn. Ct. App. Nov. 9, 1995) (no perm. app. filed); Barzizza v. Barzizza, No. 02A01-9110-CV-
00246, 1992 WL 139862, at *6 (Tenn. Ct. App. June 23, 1992) (no perm. app. filed); Pera v.
Peterson, 1990 WL 200582, at *2 (Tenn. Ct. App. Dec. 14, 1990) (no perm. app. filed); Stateexredl.
Woody v. Morris, 1990 WL 2867, at *2 (Tenn. Ct. App. Jan. 19, 1990) (no perm. app. filed).

The child isthe beneficiary of the child support payments made by the non-custodial parent.
See Rutledgev. Barrett, 802 SW. 2d 604, 607 (Tenn. 1991). It isagainst public policy to allow the



custodial parent to waivethe child sright to support. See Perav. Peterson, 1990 WL 200582 (Tenn.
Ct. App. Dec. 14, 1990).

Accordingly, wefind that thetrial court erred in not setting Mother’ s child support obligation
to Father. Accordingly, weremand thiscasetothetrial court to set Mother’ schild support obligation
to Father pursuant to the Tennessee Child Support Guidelines.

For the af orementioned reasons, the judgment of thetrial court granting custody to Father is
affirmed, the award of attorney fees to Mother is affirmed, and this cause is remanded to the tria
court to set the amount of Mother’ schild support obligation pursuant to the Tennessee Child Support
Guidelines, for any action consistent with this opinion, and for collection of costs below. Costson
appeal are assessed to the Mother, A.B.C., and her surety.

SHARON G. LEE, JUDGE
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