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OPINION

l.
FAcTuAL BACKGROUND AND PROCEDURAL HISTORY

Joseph Smith (“Grandfather”) and Deborah Smith (“Grandmother”) are the maternal
grandparents (hereinafter collectively referred to as “Grandparents’ or “Appelants’) of T.M.S.
(dob: 04/01/1999). Virginia Smith (“Mother”) and Gary Baker (“Father” or “Appellee’) are the
biological parents of T.M.S. Father was seventeen (17) years of age at the time Mother gave birth
toT.M.S.

On September 5, 2000, Grandparentsfiled a petition in the Juvenile Court of Shelby County
aleging that Mother, their daughter, “failed to provide proper care, support, or supervision” to
T.M.S. resultingin T.M.S. becoming dependent and neglected. Father subsequently filed apetition
to intervene asserting that he should receive custody of T.M.S. After conducting a hearing,* the
juvenilecourt referee submitted her Findingsand Recommendationsto thejuvenilecourt stating that
T.M.S. should be found to be dependent and neglected, Father’s petition should be denied,
Grandparents should receive custody of T.M.S., and Father should receivevisitation. Thejuvenile
court subsequently entered an order confirming the referee’s findings. Thereafter, Father filed a
request for arehearing before the juvenile court judge. The juvenile court judge entered an order
dismissing Father’ s petition and reaffirmed its original order. Neither party appealed this order.

On January 13, 2004, Father filed a petition in the juvenile court seeking to modify the
custody arrangement previously set by the court. In his petition, Father asserted that a material
change in circumstances warranted a changed in custody. After conducting a hearing, the juvenile
court referee submitted her written Findings and Recommendations stating that custody of T.M.S.
should be removed from Grandparents and awarded to Father, and Grandparents should receive
visitation. The referee recommended that Father should receive custody of T.M.S. for a period of
twelve(12) monthsunder the protective supervision of the M emphisand Shel by County Community
ServiceAgency (“CSA™). Thejuvenilecourt subsequently entered an order confirmingthereferee’s
findings.

Thereafter, Grandparents filed their request for arehearing before the juvenile court judge.
On October 14, 2004, the juvenile court conducted arehearing in the matter. At the outset of the
hearing, counsel for Father noted that, in theinitial custody order, the juvenile court never entered
afinding that Father was an unfit parent. After listening to the preliminary arguments of counsel,
the juvenile court stated that, in examining Father’s petition to modify custody, “there has to be
shown a material change in circumstances as it relates to the child.”

At the time of the hearing, Father was twenty-two (22) years of age, married, possessed a
high school diploma, and both he and hiswife had stable employment. At the hearing, he presented
the results of voluntary drug screens, indicating that he and his wife were not taking drugs. Father

YT he record filed with this Court on appeal does not contain a transcript of this hearing.



and hiswifetestified that they do not smoke. Father presented the court with certificates showing
that heand hiswife completed parenting classes. Theevidencea so demonstrated that Grandmother
is a second grade teacher, and Grandfather is an instructor at the University of Memphis. T.M.S,,
whowasfiveyearsold at thetimeof the hearing, had essentially beenliving with Grandparentssince
birth.

Father’ s decision to seek amodification of custody primarily centered around his discovery
of two cigarette burns and bruises inflicted upon T.M.S. while in Grandparents custody.
Grandparentstestified at the hearing and acknowledged that, since obtaining custody of T.M.S. from
Mother, they haveallowed M other and her present boyfriend to haveunsupervised visitswith T.M.S.
While Grandparents do not smoke, Grandfather testified that Mother does, but she does not smoke
inside her house with T.M.S. present. The first cigarette burn occurred when T.M.S. apparently
walked into a cigarette held by Mother during a visit, resulting in a burn to his hand. The second
cigarette burn occurred approximately two to three years later during a visit to Grandmother’s
parents house. Grandmother testified that, during thisvisit, T.M.S., who was not wearing ashirt at
the time, ran into acigarette held by her father, resulting in aburn to his chest. Father documented
both burns by taking photographs during his visitation.

The parties a so testified regarding bruises sustained by T.M.S. during unsupervised visits
with Mother. Grandmother testified that Mother called her at work one day to inform her that she
and boyfriend spanked T.M.S. with abelt the previous night. Grandparents proceeded to T.M.S.’s
school where they discovered bruises on his buttocks. During the course of examining T.M.S,,
Grandmother testified that she thought he had afever, and he reported having a stomach ache. As
a result, Grandparents removed T.M.S. from school and took him to their home. According to
Grandmother, shetel ephoned Father and reschedul ed an upcomingvisitation citing T.M.S.’ silIness.
Grandmother did not inform Father of the spanking or the bruises at that time.

During asubsequent visit, Father and T.M.S. were playing when T.M.S. sat down hard and
indicated that hisbuttockshurt. According to Father, when heinquired about the statement, T.M.S.
stated that he was not supposed to show Father. When Father examined T.M.S., he noticed the
bruising and documented it with photographs. Upon further inquiry, Father testified that T.M.S.
stated that M other and her boyfriend spanked him for not eating his spinach. After Father returned
T.M.S. to Grandparents, T.M.S. told Grandparentsthat Father had taken photographsof hisbuttocks.
Soon thereafter, Father received a phone cal from Grandfather informing him of the incident.
Grandfather subsequently sent aletter to Mother’ s boyfriend informing him that he had no authority
to discipline T.M.S.

Lisa Coleman (“Ms. Coleman”), the CSA case manager assigned to the case, tetified that
T.M.S. did well in Grandparents' custody, and she concluded that there was not a materia change
in circumstanceswarranting achangein custody. Ms. Coleman admitted shehad no prior knowledge
of any cigarette burnsbefore the hearing, but she stated that knowledge of these incidentswould not
change her conclusion because they wereisolated events. Ms. Coleman also admitted that she had
not personally investigated Father, and she had never beento hishome. However, shetestified that
her predecessor did investigate Father and found nothing improper.



The juvenile court entered an order on October 21, 2004, providing, in relevant part, as
follows:

It appears to the Court that there has been a material change of
circumstances sufficient to warrant a modification of custody. It
further appearsthat itisintheminor child’ sbest intereststo placethe
child in the custody, care, and control of Father, with libera
visitation to the maternal Grandparents. . . .

No other findings of fact or conclusions of law were contained in the order. Grandparents
subsequently filed a timely notice of appeal to this Court presenting, as we perceive them, the
following issues for our review:

@ Whether the juvenile court erred by applying an incorrect legal standard when it awarded
custody of the minor child to Appellee; and

2 Whether thetrial court erred in finding that a material change in circumstances warranted a
modification of custody when the preponderance of the evidence proves otherwise.

For the reasons set forth more fully herein, we vacate the trial court’s order.

.
STANDARD OF REVIEW

In reviewing the decision of the juvenile court on appeal, we are guided by the following
standard of review:

Wereview thetria court’s conclusions of law *under a pure de novo
standard of review, according no deference to the conclusions of law
made by the lower courts.” S. Constructors, Inc. v. Loudon County
Bd. of Educ., 58 SW.3d 706, 710 (Tenn. 2001). Furthermore, our
review of thetrial court’ sfindings of fact isde novo upon the record,
accompanied by a presumption of correctness, unless the
preponderance of the evidenceis otherwise. Tenn. R. App. P. 13(d);
Hass v. Knighton, 676 S.W.2d 554, 555 (Tenn. 1984); see also
Nichols v. Nichols, 792 SW.2d 713, 716 (Tenn. 1990). When the
trial court makes no specific findings of fact, however, we must
review the record to determine where the preponderance of the
evidence lies. Ganzevoort v. Russell, 949 SW.2d 293, 296 (Tenn.
1997).

Kendrick v. Shoemake, 90 S.W.3d 566, 569-70 (Tenn. 2002).

1.
ANALYSIS



Intheir first issue presented to this Court for review, Grandparents contend that, although the
juvenile court’s order states that it found a material change in circumstances to exist, the court
improperly considered Father’s superior parenta rightsin reaching itsdecision. In support of this
position, Grandparents point to severa statements made by the juvenile court during the course of
the proceedings below:

THE COURT: Ma am, do you ever think there’ sgoing to be
atimewhenthefather should be allowed to be
afather to the child?

THE COURT: Don’tyouthink it getsharder on the boy every
year though? | mean, he' sfive yearsold now.
And the longer he stays with you and your
husband, the more intringed [sic] he becomes
there and the harder it becomes for him to go
live with his father.

THE COURT: .. . S0 this goes back to the same question |
asked the grandmother. When do they
become grandparents and allow the father an
opportunity to be a father to this child?

Citing to our supreme court’s decision in Blair v. Badenhope, 77 S\W.3d 137 (Tenn. 2002).
Grandparents argue that a biological parent’s superior parental rights cannot be considered when
evaluating a petition to modify a previous custody order.

Conversely, Father asserts that the juvenile court could properly consider his superior
parental rights when evaluating his petition to modify the previous custody order. Hetoo relieson
the Blair decision in support of his position, and he contends that the original custody order is
invalid because the juvenile court ignored the superior parenta rights doctrine in the original
proceeding and never adjudicated him an unfit parent.

At the outset, we must address Grandparents contention that the trial court incorrectly
applied the superior parental rights doctrine when evaluating Father’s petition to modify. As
previously noted, Grandparents rely upon the statements by the court contained in the transcript of
the hearing. Inthefinal order, however, the court makes no mention of the superior parenta rights
doctrine. Infact, the juvenile court’ s order statesthat “[i]t appears to the Court that there has been
a material change of circumstances sufficient to warrant a modification of custody.” (emphasis
added). Thisisconsistent with thetrial court’s statement to counsel for the parties at the outset of
the hearing to the effect that “ there has to be shown amaterial changein circumstancesasit relates
tothechild.” Inany event, we cannot look to the statements by the juvenile court at the hearing and
make the inference Grandparents urge upon this Court. Itisawell established rulein this state that
acourt speaksonly through itswritten judgments, therefore, any oral pronouncementsby atrial court
are of no effect unless made a part of the written judgment. EImorev. EImore, No. E2004-00301-
COA-R3-CV, 2004 Tenn. App. LEXIS 873, at *7 (Tenn. Ct. App. Dec. 29, 2004) (citing State v.



Bough, 152 SW.3d 453, 462 (Tenn. 2004)); see also In re Adoption of Female Child, 42 S\W.3d
26, 31 (Tenn. 2001) (“Moreover, the court speaks through its order, not through the transcript.”).
Wefind nothingintheorder indicating that thejuvenile court adopted any of itsprior statementsinto
the order. Accordingly, we must conclude that the tria court applied the material change in
circumstances standard to Father’s petition to modify the original custody order. However, our
analysis of thisissue cannot end at this point. Father, relying on the Grandparents contention that
thejuvenile court applied the superior parental rights doctrine, has asserted that the doctrine should
apply to an examination of his petition to modify the custody arrangement.

Boththe United Statesand Tennessee Constitutionsrecognizethe parents’ fundamenta right
toraisetheir children asthey seefit. Hawk v. Hawk, 855 SW.2d 573, 578-79 (Tenn. 1993). Inan
initial custody proceeding involving aparent and anon-parent, our supreme court has directed that
the following two-prong standard must be applied:

In acontest between aparent and non-parent, aparent cannot
be deprived of the custody of a child unless there has been afinding,
after notice required by due process, of substantial harm to the child.
Only then may a court engage in ageneral “best interest of the child”
evaluation in making a determination of custody.

In re Askew, 993 SW.2d 1, 4 (Tenn. 1999). “[D]ue to the constitutional protection afforded the
biologica parents, the non-biological parent has the burden of establishing by clear and convincing
evidencethat the child will be exposed to substantial harmif placed in the custody of the biological
parents.” Hall v. Bookout, 87 S.W.3d 80, 86 (Tenn. 2002) (citations omitted). The application of
the “superior parental rights doctrine” to an initial custody decision involving a parent and a non-
parent iswell established in this state:

The law is now well-settled that the Tennessee Constitution
protects the fundamental right of natural parentsto have the careand
custody of their children. See Nale v. Robertson, 871 SW.2d 674,
680 (Tenn. 1994); Hawk v. Hawk, 855 SW.2d 573, 579 (Tenn.
1993). Through Article I, section 8 and its implicit recognition of
parental privacy rights, our Constitution requiresthat courts deciding
initial custody disputes give natural parents a presumption of
“superior parental rights’ regarding the custody of their children. See
In re Askew, 993 SW.2d 1, 4 (Tenn. 1999). Simply stated, this
presumption recognizesthat “ parental rightsare superior to therights
of othersand continuewithout interruption unlessabiological parent
consentsto relinguish them, abandons his or her child, or forfeitshis
or her parental rights by some conduct that substantially harms the
child.” See O'Daniel v. Messier, 905 SW.2d 182, 186 (Tenn. Ct.
App. 1995).

Blair v. Badenhope, 77 SW.3d 137, 141 (Tenn. 2002); seealso Dolesv. Doles, 848 S.W.2d 656,
660 (Tenn. Ct. App. 1992) (“theright of the parent is superior in acustody dispute between a parent



and athird party”).

In Blair v. Badenhope, our supreme court addressed the standard to be applied to arequest
to modify a previous order awarding custody to anon-parent. Blair, 77 SW.3d at 139. Following
the death of the child’ smother, the child’ sgrandmother filed a petition seeking custody of the child.
Id. The child’s biological father initially contested the grandmother’s petition, but he eventualy
agreed to aconsent order placing custody of the child with the grandmother. 1d. Shortly thereafter,
the father filed a petition seeking to modify the previous custody order alleging a material change
in circumstances. |d. at 140. He aso asserted that, asthe child’ s parent, he enjoyed a presumption
of superior parental rights over the grandmother. 1d. The trial court determined that no material
change in circumstances existed to warrant a change in custody. 1d.

On appedl, the father argued that “the doctrine of superior rights must be applied in
modification cases, just as it is to be applied in original actions for custody.” Id. at 141. Our
supreme court disagreed, stating:

[A] natural parent enjoys the presumption of superior rights

under four circumstances. (1) when no order exists that transfers
custody from the natura parent; (2) when the order transferring
custody from the natural parent is accomplished by fraud or without
notice to the parent; (3) when the order transferring custody from the
natural parent isinvalid on its face; and (4) when the natural parent
cedes only temporary and informal custody to the non-parents.
Conseguently, when any of these circumstancesarepresentinagiven
case, then protection of the right of natura parents to have the care
and custody of their children demands that they be accorded a
presumption of superior parental rights against claims of custody by
non-parents.

[Plarents in the initial custody proceedings enjoy a strong
presumption that they are entitled to the physical custody of their
children. However, having once protected the rights of natural
parents to the care and custody of their children, no constitutional
principle demands that natural parents again be afforded a
presumption of superior rights in a subsequent modification
proceeding. Of course, where an initial order does not exist, or is
otherwise invalid, then the Constitution requires a court to apply the
superior rights doctrine.

Accordingly, we hold that a natural parent is not generaly
entitled to invoke the doctrine of superior rights to modify a valid
custody order awarding custody to a non-parent. Instead, in the
absence of extraordinary circumstances—for instance, the natural
parent was not afforded an opportunity to assert superior parental



rightsintheinitial custody proceeding; the custody order isinvalidon
itsface; the order istheresult of fraud or procedural illegality; or the
order grantsonly temporary custody to the non-parents— atrial court
should apply the standard typicaly applied in parent-vs-parent
modification cases. that a material change in circumstances has
occurred, which makes a change in custody in the child's best
interests. See, e.g., Nichols v. Nichols, 792 SW.2d 713, 715-16
(Tenn. 1990). Asin al other cases, the burden of establishing these
factors rests upon the party seeking the change in custody. See
Rogero v. Pitt, 759 S.W.2d 109, 112 (Tenn. 1988).

Id. at 143-48; see also Kendrick v. Shoemake, 90 S.W.3d 566, 575 (Tenn. 2002) (applying the
materia change in circumstances standard to a petition to modify custody from one parent to the
other parent). Finding theinitial custody order to be valid, the supreme court determined that the
father could not avail himself of the superior parental rights doctrinein the subsequent modification
proceeding. Blair, 77 S\W.3d at 146; see also Meansv. Ashby, 130 S\W.3d 48,57 (Tenn. Ct. App.
2003) (reiterating the difference between the standard applicableto aninitial custody determination
as opposed to a petition to modify when a non-parent isinvolved).

In theinstant case, Father attempts to distinguish the present case from Blair by noting that,
unlike the father in Blair, he did not voluntarily relinquish custody to Grandparents. In Blair, the
father argued on appeal that he could assert his superior parental rights in the modification
proceeding because he was never found to be an unfit parent by the lower court.? Blair, 77 SW.3d
at 146. The supreme court addressed the effect of the father’s decision to voluntarily relinquish
custody to the grandmother in the initial proceeding, stating:

[A] parent’ svoluntary consent to cede custody to anon-parent defeats
the ability of that parent to later claim superior parental rightsin a
subsequent proceeding to modify custody. Presuming that a parent
is afforded the opportunity to assert superior parental rights in the
initial custody proceeding, then the parent’s voluntary transfer of
custody to anon-parent, with knowledge of the consequences of that
transfer, effectively operates as a waiver of these fundamental
parental rights.  Under these circumstances, therefore, the
Constitution does not again entitlethe natural parent to assert superior
parental rights to modify a valid custody order, even if no court has
previoudy found the natural parent to be unfit.

|d. at 147-48. Father iscorrect in noting that, since voluntary relinquishmentisnot anissuein this
case, it cannot be used asajustification for preventing himfrom asserting hissuperior parental rights
in the modification proceeding.

N aturally the juvenile court was not required to determine that the father in Blair was unfit or posed a
substantial risk of harm to the child because the father voluntarily agreed to relinquish custody of the child to the
grandparent. Blair, 77 S.W.3d at 146.



Father also argues that this case presents one of the “extraordinary circumstances’ alluded
toin Blair which warrantsthe application of the superior parental rights doctrinein the modification
proceeding. |1d. at 148. Specifically, Father contendsthat thejuvenilecourt, whenissuing theinitial
custody order in 2000, ignored his superior parenta rights by dismissing his petition, and the court
never adjudicated him an unfit parent or concluded that he posed a substantial risk of harm to his
child. Thus, it is apparent to this Court that Father, without citing any authority in support of his
position on appedl, is arguing, in essence, that the juvenile court’ s original order awarding custody
to Grandparents is invalid. If deemed invalid, then the juvenile court erred by not applying the
superior parenta rights doctrine to the Father’ s petition for a modification of custody. Seeid. We
find Father’ s argument in this regard to be meritorious.

In response to the position taken by Father on appeal, Grandparents argue that, since Father
received a presumption that his parenta rights were superior to Grandparents' rights in the initial
proceeding pursuant to the supreme court’ s decision in Blair, hisrights as abiological parent were
adequately protected, therefore, the initial custody order is valid. We cannot agree. The original
custody order® entered in 2000 merely provides, in relevant part, as follows:

1 The[Grandparents'] petition filed on September 28, 2000 be
sustained.

2. Said child(ren) is (are) dependent and neglected child(ren)
within the meaning of the law of the State of Tennessee in
that said child(ren)’ smother hasfailedto provide proper care,
support or supervision.

1 That the Intervening Petition filed [by father] in this Court on
September 28, 2000 be dismissed.

No additional findings of fact or conclusions of law were made by the juvenile court.*

Aspreviously noted, aninitial child custody disputeinvolving abiological parent and anon-
parent requiresthe courts of this state to engage in atwo-part inquiry. InreAskew, 993 SW.2d 1,
4 (Tenn. 1999); seealso Nolen v. Nolen, No. M2002-00138-COA-R3-CV, 2003 Tenn. App. LEXIS
546, at *6-7 (Tenn. Ct. App. Aug. 5, 2003). First, “[t]he magnitude of a parent’ s constitutional right
to rear and have custody of hisor her children would necessitate aclear finding of substantial harm”
by thetrial court. Id. (emphasisadded). Oncethetria court has madethisinitia finding, it must
go further to determinethat placing custody of the child with aparticular individual isinthechild’s
best interest. Id.

%This order consisted of the referee’s findi ngs which were confirmed by the juvenile court. After
considering Father’s petition for a rehearing, the juvenile court dismissed Father’s petition and reconfirmed the
previous order.

“We are mindful that we do not have a copy of the transcript of the hearing held in 2000 to review on
appeal. However, as previously noted, the trial court is deemed to speak only through its written judgment. Elmore
v. Elmore, No. E2004-00301-COA-R3-CV, 2004 Tenn. App. LEX1S 873, at *7 (Tenn. Ct. App. Dec. 29, 2004)
(citing State v. Bough, 152 S.W.3d 453, 462 (Tenn. 2004)).



We are mindful that Father never appealed the juvenile court’s initial custody order.
However, we find the supreme court’sdecision in In re Askew and subsequent decisions by this
Court interpreting that decision to be controlling in this case. The supreme court’s decisionin In
re Askew involved uniquefactssimilar tothosepresentinthiscase. Thechild sbiologica mother
experienced financia problems shortly after the birth of her child, and she permitted a third party
to carefor her child. 1d. at 1. In 1994, the third party filed a petition seeking custody of the child
and simply alleged, asajustification for custody, that the child had been living with her since 1991.
Id. at 1-2. The juvenile court subsequently awarded custody to the third party in a *perfunctory
order” which did not contain any findings asto the biological parent’ s unfitness or dependency and
neglect. 1d. at 2. Shortly thereafter, the biological mother filed a petition in the juvenile court
requesting that the earlier order be set aside since she did not receive proper notice of the hearing.
Id. She also asserted that a material change in circumstances warranted a return of the child’'s
custody to the mother. Id. The juvenile court concluded that the mother did not receive proper
notice, and the court awarded the third party temporary custody of the daughter until such time as
the biological parents could demonstrate they were able to care for the child. I d.

On appeal, this Court noted that the mother did not appeal the original order, and we cited
itsresjudicata effect. 1d. at 4. The supreme court disagreed and noted the absence of an implicit
or explicit finding of substantial harm or dependency and neglect in the original order. Id. The
supreme court, relying on the temporary nature of the language used in the original order, held that
the original order did not constitute afinal order. Id. Asaresult, the court held as follows:

It appears that no valid initial determination was ever made
that [granting the third party] custody of [the child] would result in
“substantial harm” to the child. Absent such a finding, we conclude
that the deprivation of the custody of her child has resulted in an
abridgment of [the mother’s] fundamental right to privacy. Bond,
896 S.W.2d at 548; Nale, 871 S.W.2d at 680; Hawk, 855 S.W.2d at
577. Inlight of the unique circumstances of this case, we believe that
the Court of Appeals has misapplied modification of custody
principleswhen no validinitial order depriving the natural mother of
custody existed. In the absence of such a valid initial order, we
believethat it would be unconstitutional for the natural mother to bear
the burden of proving the absence of substantial harm. Because the
record does not show that a finding of substantial harmwas madein
thiscase, constitutional principlescompel usto reversethedecisions

®Since the original petition for custody filed by Grandparents was in the nature of a dependency and neglect
proceeding, the juvenile court had exclusive jurisdiction. See Tenn. Code Ann. § 37-1-103(a)(1) (2003). “[A]lny
appeal from any final order or judgment in [a]. . . dependent and neglect proceeding, filed under this chapter, may be
made to the circuit court which shall hear the testimony of witnesses and try the case de novo. The appeal shall be
perfected within ten (10) days, excluding nonjudicial days, following the juvenile court’s disposition.” Tenn. Code
Ann. 8 37-1-159(a) (2003); see also In re M.J.B., 140 S.W.3d 643, 651 (Tenn. Ct. App. 2004) (outlining the
procedure for appealing final orders in dependency and neglect cases). “Appeals from an order of the. . . circuit
court pursuant to this subsection may be carried to the court of appeals as provided by law.” Tenn. Code Ann. § 37-
1-159(c) (2003).



of the lower courts.
Id. at 5 (emphasis added).

Admittedly, nothing in theinitial order rendered by the juvenile court in this case suggests
that it was intended to be temporary in nature or that the trial court intended to return custody of
T.M.S. to Father at some later time. However, subsequent decisions rendered by this Court have
relied on the analysis by the supreme court in In re Askew to hold that, if an original custody order
does not include the requisite finding of substantial harm, it amounts to an invalid order and is not
enforceable. SeeWilliamsv. Thrailkill, No. W1999-01032-COA-R3-CV, 2000 Tenn. App. LEXIS
718, at * 11 (Tenn. Ct. App. Oct. 23, 2000) (relying on In re Askew to hold that an order which does
not contain afinding of substantial harm to the child constituted an invalid order which cannot be
enforced); Heathman-Wood v. Wood, No. M1999-00341-COA-R3-CV, 2000 Tenn. App. LEXIS
541, at *15-16 (Tenn. Ct. App. Aug. 16, 2000) (reasoning that, eventhoughtheinitial order was not
temporary asinInre Askew, it did not constitute avalid order sinceit failed to contain afinding that
substantial harm to the child would result if placed in the custody of the father); Engel v. Young,
No. M2001-00734-COA-R3-CV, 2003 Tenn. App. LEXIS 216, at *14 (Tenn. Ct. App. Mar. 14,
2003) (citing In re Askew for the proposition that an order which does not include the requisite
finding of substantial harm isan invalid order).

Sincethe original custody order handed down by the juvenile court does not contain aclear
finding that awarding custody of T.M.S. to Father would result in substantial harm to the child,® it
amountsto an invalid order based on the aforementioned authorities. Sincethis case representsone
of the “extraordinary circumstances’ set forth in Blair, the juvenile court erroneously applied the
material changein circumstances standard to Father’ s petition to modify the original custody order.
SeeBlair v. Badenhope, 77 SW.3d 137, 148 (Tenn. 2002). Instead, the juvenile court should have
applied the presumption of superior parental rights which requires the Grandparents to prove, by
clear and convincing evidence, that T.M.S. will be exposed to substantial harmif heisplaced inthe
custody of Father. Seeln re Askew, 993 SW.2d at 4; Hall v. Bookout, 87 S.W.3d 80, 86 (Tenn.
Ct. App. 2002). While trial courts necessarily have broad discretion when fashioning a custody
arrangement based on the unique circumstances present in an individual case, we must reverse such
decisions when the lower court applies an incorrect legal standard. See Engel v. Young, No.
M2001-00734-COA-R3-CV, 2003 Tenn. App. LEXIS 216, at *19 (Tenn. Ct. App. Mar. 14, 2003)
(citing Eldridge v. Eldridge, 42 S.W.3d 82, 85 (Tenn. 2001)).

®This court has previously stated that a finding of substantial harm to a child may include afinding that a
parent is unfit or that the child is dependent and neglected. See Nolen v. Nolen, No. M2002-00138-COA-R3-CV,
2003 Tenn. App. LEXIS 546, at *8 (Tenn. Ct. App. Aug. 5, 2003) (citing In re Askew, 993 S.W.2d at 4); Ellington
v. Maddox, No. W2000-00948-COA-R3-CV, 2001 Tenn. App. LEXIS 159, at *17 (Tenn. Ct. App. Mar. 12, 2001)
(citing In re Askew, 993 S.\W.2d at 4). Any argument by Grandparents in this regard would not be meritorious. The
initial order states that T.M.S. is depended and neglected since “mother has failed to provide proper care, support
and supervision.” (emphasis added). No finding was made, either implicitly or explicitly, regarding the adequacy of
Father’s care for T.M.S. Moreover, while the juvenile court’s failure to make a finding of substantial harm is
dispositive of the issues presented for our resolution, we also note that conspicuously absent from the initial order is
afinding that placing custody of T.M.S. with Grandparents isin the child’s best interest. See In re Askew, 993
S.W.2d at 4; Nolen, 2003 Tenn. App. LEXIS 546, at *6-7. Thus, the initial order of custody handed down by the
juvenile court is defective in this regard as well.



Although we have determined that the juvenile court employed an incorrect legal standard
inthiscase, aremand of this caseto the juvenile court for further proceedings regarding the custody
of T.M.S. isnot warranted. Our de novo review of therecord revealsthat it is completely devoid of
evidence which would indicate that Father is an unfit parent or that his having custody of T.M.S.
poses a substantial risk of harm to the child.” In fact, the testimony of Grandparents solidifies our
finding in thisregard. Grandfather offered the following testimony at the hearing:

Q. Okay. Now, what concerns do you have with [Father]
regarding him having custody with his son?

A. | think [T.M.S\] is being denied the bonding and the loving
care and stable home environment that we were able to
provide him.

Q. So you're saying that [Father] doesn’t have a stable home
environment?

No, I’m saying that when he has custody, it’ sto the exclusion
of the other half of [T.M.S.’s] family that [T.M.S.] has been
with ever since he' s been born for over five years.

Grandmother offered the following opinion regarding a decision to return custody of T.M.S. to
Father:

THE COURT: Ma am, do you ever think there’ sgoing to be
atimewhen thefather should be allowed to be
afather to the child?

THE WITNESS: Yes, sir, oneday. | just don’t think right now
in hislifeit’s the best thing for him.

THE COURT: When do you think that would be? A year
from now, two years from now, five years?
THE WITNESS: I"m not sure. I'm not sure. | just don’t think

right now in hislifeit’ sthe best thing for him.

Such testimony does not constitute the foundation upon which the juvenile court could build a
decision that returning custody of T.M.S. to Father would pose a substantial risk of harm to this
child.

Accordingly, we conclude that the juvenile court reached the correct result by returning
custody of T.M.S. to Father, albeit for an erroneous reason. We vacate the juvenile court’ sorder at
issue on appeal, and we remand this case to the juvenile court for the entry of an order returning
custody of T.M.S. to Father for the reasons set forth herein. Asaresult of our decision in thiscase,
it is not necessary that we address the alternative issue raised by Grandparents on appeal.

7AIthough the juvenile court awarded custody to the Father for an incorrect reason, the court’s decision to
return custody of T.M.S. to Father further demonstrates the total absence of evidence indicating that Father is an
unfit parent.



In light of our decision in this case, it is necessary that we also address the issue of
Grandparents’ visitation as set forth in the order.®? After determining that Father should receive
custody of T.M.S., thejuvenilecourt al so stated that Grandparents should receive*liberal visitation.”
Thejuvenile court included in the order adetailed visitation scheduleto accomplish thisgoal.’ This
Court has previoudly stated as follows:

A court may not award a non-parent visitation unless the non-parent
can show that denial of visitation presented asubstantial risk of harm
tothechild. See Simmonsv. Simmons, 900 S.W.2d 682, 685 (Tenn.
1995). If an order granting visitation does not include a finding on
theissue of substantial harm, that order isinvalid. Seeln re Askew,
993 S.w.2d at 4.

Engel v. Engel, No. M2001-00734-COA-R3-CV, 2003 Tenn. App. LEXIS 216, at *14 (Tenn. Ct.
App. Mar. 14, 2003). Nowhere in the juvenile court’s order is there a finding that denying
Grandparentsvisitation with T.M.S. would pose asubstantial risk of harmtothechild. Accordingly,
we must vacate the order for this reason as well.

On remand, the juvenile court may conduct a new hearing to address this issue consistent
with statutory and case law governing the grant of visitation to anon-parent. See Tenn. Code Ann.
8 36-6-302, -306 (2003); Simmonsv. Simmons, 900 SW.2d 682 (Tenn. 1995); Hawk v. Hawk, 855
S.\W.2d 573 (Tenn. 1993); Ottinger v. Ottinger, No. E2003-02893-COA-R3-CV, 2004 Tenn. App.
LEXIS 459 (Tenn. Ct. App. July 21, 2004); Hale v. Culpepper, No. M2002-01955-COA-R3-CV,
2003 Tenn. App. LEXIS 899 (Tenn. Ct. App. Dec. 22, 2003); Ellison v. Ellison, 994 SW.2d 623
(Tenn. Ct. App. 1998); Hilliard v. Hilliard, No. 02A01-9609-CH-00230, 1997 Tenn. App. LEXIS
105 (Tenn. Ct. App. Feb. 12, 1997); Floyd v. McNeely, No. 02A01-9408-CH-00187, 1995 Tenn.
App. LEXIS 443 (Tenn. Ct. App. July 5, 1995). Should the juvenile court determine that granting
visitation to Grandparents is consistent with such authority, the juvenile court may include this
finding in the new order.

V.

8T he Tennessee Rules of Appellate Procedure provide as follows:

Review generally will extend only to those issues presented for review. The
appellate court shall also consider whether the trial and appellate court have
jurisdiction over the subject matter, whether or not presented for review, and
may in its discretion consider other issues in order, among other reasons: (1) to
prevent needless litigation, (2) to prevent injury to the interests of the public, and
(3) to prevent prejudice to the judicial process.

Tenn. R. App. P. 13(b) (2004) (emphasis added).
%At the conclusion of the hearing in this matter, the juvenile court instructed the parties to craft a proposed

visitation schedule for Grandparents. The visitation schedule set forth in the juvenile court’s order represents the
court’s adoption of Father’s proposed visitation schedule as modified by the court.



CONCLUSION

For the foregoing reasons, we vacate the juvenile court’s order and remand this case to the
juvenile court for entry of an order consistent with thefindingsin thisopinion. Costs of this appeal
aretaxed to the Appellants, Joseph Smith and Deborah Smith, and their surety, for which execution

may issue if necessary.

ALAN E. HIGHERS, JUDGE



