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The appellant, United Imports, Inc. (“United”) seeksrelief from acircuit court’ sorder on its appeal
from ageneral sessionsaction brought by thelateMosesPieny. Pursuant to alL.ocal Ruleof Practice,
the circuit court’ s order dismissed United’ s appeal and adopted the general sessions order in favor
of the deceased plaintiff. We reverse the order of thetria court and remand the case to the circuit
court for dismissal of the claim.
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DoNALD P. HARRIS, SR. J., joined.
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OPINION

Theappeal inthiscase concernsapeculiar, amost singular, issueof procedural law andlocal
practice. Thedeterminativefactsof the controversy arenot in dispute and appear in United Imports,
Inc.’s Statement of Undisputed Facts:

1.  Onor about June 1, 2003, the plaintiff, Moses Pieny, was murdered.
RESPONSE:

2. Mr. Ralph Mello, the attorney who had represented the plaintiff,
announced thisin open court on June 6, 2003.



RESPONSE:

3. The plaintiff’s attorney submitted an order on June 10, 2003, with
certificate of serviceon all other parties, which order contained a suggestion of death
of the plaintiff.

RESPONSE:

4. Asof February 20, 2004, no motion for substitution of the plaintiff has
been filed in this case.
RESPONSE:

The case originated in general sessions court when the plaintiff, Mr. Pieny, filed a civil
warrant alleging aviolation of the Tennessee Consumer Protection Act. That warrant resulted in a
judgment for Moses Pieny in the amount of $5,985. Though the appeal bond in the record before
this Court suggests that United appealed from the judgment on March 19, said appeal was not
stamped as filed in the circuit court clerk’s office until March 26, 2003.

At the time the general sessions judgment was appeded, the Local Rules of Practice for
courts of record in the 20th Judicial District contained the following requirement regarding the
obtaining of acourt date:

RULE 20. GENERAL SESSIONSAPPEALSIN CIRCUIT COURT

a. It shall bethe duty of the parties and/or their attorneys to determine when
acase appeal ed fromthe General SessionsCourt isfiledwiththe Circuit Court Clerk.

b. Oncethewarrant being appealed isreceived by and filed with the Circuit
Court Clerk, the appellant has the duty to set the appeal for a hearing before a trial
judge. The appellant has forty five (45) days to secure atrial date from the court.
Thistimeiscounted from the datethe Circuit Court Clerk filesthe appeal ed warrant.
If the appellant failsto secure this order within the 45 day time period, an order will
be entered making the judgment of the General Sessions Court the judgment of the
Circuit Court with costs taxed to the appellant. At the time the appeal is perfected
in the Clerk’s office, the clerk shall give the appellant or the appellant’s attorney
written notice of thisrule.

c. The signature of an attorney or party to an appeal from General Sessions
Court shall constitute a certificate under Tenn.R.Civ.P. 11.

On May 9, 2003, the 44th day of the period as counted from March 26, United filed its
Motion to Set the Casefor Trial. The Motion was scheduled to be heard on June 6, 2003. On June
2, 2003, in accordance with Local Rule of Practice 26.04(e), Plaintiff filed its Response to
Defendant’s Motion to Set arguing that the defendant’s failure to secure an order consistent with
Rule 20(b) mandated the dismissal of the appeal and adoption of the general sessions judgment as



the judgment of thecircuit court. Asfatewould haveit, Plaintiff Pieny was shot and killed on June
1, 2003. The motion was argued on June 6, after which the court entered the following order:

This matter came to be heard on June 6, 2003 upon the Defendant’ s motion
for an order setting this case for trial. Thisisan appeal from the Davidson County
Genera Sessions Court following ajudgment for the Plaintiff. Upon reviewing the
entirefileinthis case, the pleadingsfiled by the parties, and the argument of counsel
the court finds that the Defendant failed to obtain a trial date within the forty-five
(45) days required by Local Rule 20(b). The Court further finds that the Plaintiff,
Moses Pieny, hasdied sincethetrial inthe Davidson County General Sessions Court
and his estate would be substantially and unfairly prejudiced if the Court wereto set
this case for trial and allow the Defendant to proceed with its appea despite its
failure to comply with Local Rule 20(b).

THEREFORE, the Defendant’ s motion to set this casefor trial isDENIED.

The order denying the motion did not adopt the order of the general sessions court. The case
was therefore set for a conference at 1:45 p.m. on March 2, 2004, by order entered December 12,
2003. Prior to the scheduled conference date, on February 23, 2004, United filed its Motion for
Summary Judgment including the Statement of Material Facts Not In Dispute which was quoted
above. The defendant argued to the trial court that, due to the failure of the plaintiff’s counsel to
substitute a party consistent with the requirements of Tennessee Rule of Civil Procedure 25.01, the
defendant therefore was entitled to summary judgment. The Motion came to be heard before the
circuit court on April 2, 2004. The court took the following action in it order:

ThisCourt has previously denied the Defendant’ sMotion to Set this General
Sessions Appeal for Trial sincethe Motion to Set was not filed within forty-five (45)
days of the appeal and the Plaintiff’ s claim would suffer substantial unfair prejudice
since the Plaintiff had died. Since the appeal could not be set for hearing, pursuant
to Local Rule 20, an Order should have been entered dismissing this appeal and
making the Genera Sessions Order the Order of this Circuit Court.

Accordingly, this Court hereby dismisses this appeal and adoptsthe Genera
Sessions judgment in the amount of $5,985.00 and especially makesit an Order of
this Court.

On April 16, 2004, the defendant filed aMotion to Alter or Amend the Order of the Court.
By Order filed June 29, 2004, the circuit court denied the Motion to Alter or Amend, finding in
pertinent part:

This Court finds that Defendant’ s position is without merit. Although the
case was appealed on March 19, 2003, it was not officialy “received” by the clerk



until March 26, 2003. Therefore the forty-fifth day fell upon May 10, 2003 (which
was actually 52 days after Defendant had initiated the appeal), which was a Saturday
and therefore the period was extended until May 12, 2003. A Motionto Set filed on
May 9" fallsontheforty-fourth day of the period. Thislatefilingmadeitimpossible
to secure atria date within the 45 days. Thereis no showing of why the Defendant
did not filethe motion any earlier. Thereisalso no showing why the motion was not
set to be heard until June 6th. These were all matters within the control of the
Defendant.

Despite the fact that this Court has historically shown extreme lenience in
allowing General Sessions appealsto be set, provided some sincere effort to set had
been shown, in the present case, it is clear that the Plaintiff would be substantially
and unfairly prejudiced by allowing this appeal to go forth since the Plaintiff was
apparently the sole witness on his behaf and his death makes prosecution of his
clamimpossible. Further, the Court findsthat no justifiable excuse has been shown
asto why no effort was made to set this matter for trial within the guidelines of our
Local Rules.

Accordingly, this Court respectfully denies Defendant’ s Motion to Alter or
Amend and reaffirms its dismissal of this appeal and adopts the General Sessions
judgment in the amount of $5,985.00 together with costs of $195.00.

United appeals from the orders of the court, arguing that the filing of the Motion to Set
constituted compliance with the Local Rule in accordance with this Court’s decision in May v.
Woodlawn Memorial Park, Inc.,, No. M2001-02945-COA-R3-CV, 2002 WL 31059223
(Tenn.Ct.App.). United further arguesthat since therewas no substitution of aparty plaintiff within
90 daysof the suggestion of death upon therecord, asprovided in Tennessee Rule of Civil Procedure
25.01, that United is entitled to summary judgment.

PRACTICE UNDER LOCAL RULE

The challenge in this appea does not concern the authority of circuit courts to promulgate
Rules of Practice; such power has been well established by our Supreme Court rules and affirmed
by statute. See Tenn.R.Sup.Ct. 18(a)(1); see also Tenn.Code Ann. 8 16-2-511. However, thefirst
part of United' s two-step challenge concerns the mode of practice under these local rules and the
effect of those rules on a controversy. In thisregard, we find the following discussion from May
instructive.

Local Rule 20(b) statesthat the appellant hasto secureatrial date from the court and
contemplates that securing atrial dateis by court order. To obtain such an order, a
written motion must befiled. Tenn.R.Civ.P. 7.02. The primary principle underlying




these decisions is that “procedural rules should be used to enhance, rather than
impede, the search for justice and avoid legal technicalitiesand procedural niceties.”
Seelevyv. Bd. of Zoning Appeal s, Williamson County, M 1999-001260COA-R3-CV,
2001 Lexis 722 *1 at *12 (Tenn.Ct.App. Sept. 27, 2001). Consequently, where no
prejudice exists, procedural rules should not be used to “thwart the consideration of
casesontheir merits.” Id. at * 13; seealso Wallacev. Wallace, 733 SW.2d 102, 106
(Tenn.Ct.App.1987). “[l]tisthe general rulethat courts are reluctant to give effect
to rules of procedure which seem harsh and unfair, and which prevent alitigant from
having aclaim adjudicated upon its merits.” Childressv. Bennett, 816 S.W.2d 314,
316 (Tenn.1991) (citing Stapp v. Andrews, 172 Tenn. 610, 113 SW.2d 749, 750

(1938)).

May v. Woodlawn Memorial Park, Inc., 2002 WL 31059223, * 2.

May concerned an unsuccessful plaintiff who had suffered a dismissal in general sessions
court for failureto prosecute. The plaintiff appealedtothecircuit court, and, having fileditsMotion
to Set within the 45-day time limit, obtained a hearing date outside of that limit. In considering the
effect of this failure on the merits, this Court held:

Thetrial court’ srequirement that Appellant secure an actual date, after hehad
filed aMotion to Set, erectsatechnical barrier to appeal, such as our Supreme Court
has cautioned against. See Johnson v. Hardin, 926 S.W.2d 236, 238 (Tenn.1996).
Neither an attorney nor a pro se litigant has the power to mandate a court to set a
hearing date. The most that the attorney can do isto request, by motion, that adate
be set. Once that motion has been filed, the matter is, for al intents and purposes,
out of the hands of the attorney or litigant. Asin Frazier, supra, the appellant has
taken the steps within his power to obtain atrial date. See Eaton Crop. v. Appliance
Valves Co., 634 F.Supp. 974, 982-83 (N.D.Ind.1984). Consequently, in the instant
case, itwould fly intheface of justiceto requirethat the matter actually be set within
the forty-five (45) day period prescribed by Local Rule 20(b). Such aholding could
open the rule to abuse and contravene the purpose behind the Tennessee Rules of
Civil Procedure.

May v. Woodlawn Memorial Park, Inc., 2002 WL 31059223, *3.
This policy in support of adecision on the meritsis echoed in our statutes:

16-15-729. Trial de novo on appeal — Decision on merits. — No civil
case, originating in a general sessions court and carried to a higher court, shall be
dismissed by such court for any informality whatever, but shall betried onits merits;
and the court shall allow all amendmentsin the form of action, the partiesthereto, or
the statement of the cause of action, necessary to reach the merits, upon such terms



as may be deemed just and proper. Thetrial shal be de novo, including damages.
[Code 1858, 84177 (deriv. Acts 1851-1852, ch. 100, § 2); § 5989; mod. Code 1932,
8 10190; impl. am. Acts 1979, ch. 68, 88 2, 3; T.C.A. (orig. ed.), 8§ 19-425; Acts
1993, ch. 241, §46; T.C.A., 8§ 19-1-118; Acts 1995, ch. 418, § 1.]

Tenn.Code Ann. § 16-15-729 (Supp.2004).
This de novo appeal in circuit court is not like other appellate proceedings:

Denovo appea sfrom the genera sessions courtsdiffer from other types of appellate
proceedings. Thecircuit court doesnot review the general sessions court’ sdecision.
Hohenberg Bros. Co. v. Missouri Pac. RR., 586 SW.2d 117, 119 (Tenn.Ct.App.
1979). Rather, it provides the parties an entirely new trial asif no other trial had
occurred and asif the case had originated in the circuit court. Teague v. Gooch, 206
Tenn. 291, 296, 333 SW.2d 1, 3 (1960); Odle v. McCormack, 185 Tenn. 439, 445,
206 S\W.2d 416, 419 (1947); Braverman v. Roberts Constr. Co., 748 SW.2d 433,
435 (Tenn.Ct.App.1987); Lawrence A. Pivnick, Tennessee Circuit Court Practice,
§ 3-10, at 115 (3d ed. 1991) (“Pivnick™).

Warev. Meharry Med. Coll., 898 SW.2d 181, 185 (Tenn.1995).

DEATH AND REVIVER

Our analysis of this portion of Appellant’s challenge begins with Rule 25 of the Tennessee
Rules of Civil Procedure:

25.01 Death. — (1) If aparty diesand the claim is not thereby extinguished,
the court may order substitution of the proper parties. The motion for substitution
may be made by any party or by the successors or representatives of the deceased
party and, together with the notice of hearing, shall be served on the parties as
provided in Rule 5 and upon persons not partiesin themanner provided in Rule 4 for
the service of process. Unless the motion for substitution is made not later than
ninety (90) daysafter the death is suggested upon the record by service of astatement
of the fact of the death as provided herein for the service of the motion, the action
shall be dismissed as to the deceased party.

Tenn.R.Civ.P. 25.01 (emphasis added).
In the case at bar, the action to be dismissed is the appeal from general session court.

However, if the appeal is dismissed as to the deceased plaintiff, the question remains does this
dismissa have the effect of a binding judgment in the defendant’ s favor, extinguishing the clam



which plaintiff won in the genera sessions court. For an answer to this question, the Court turnsto
the supplemental authority submitted on United’ s behalf:

The defendant contends that when a party dies, the suit asto such party dies;
that adecreerendered either in favor of or against the deceased party is an absolute
nullity and that until the suit has been resurrected by a scire facias or arevivor no
valid step can be taken affecting the dead party or those standing in his shoes, citing
Morrison v. Deaderick, 29 Tenn. 342.

Also from Rogers, et al. v. Breen, 56 Tenn. 679, defendant relies upon the
following quotation: ‘The death of a sole defendant or complainant during the
pendency of asuit in equity causes the action to abate or suspend.” And again from
Anderson, et al. v. Sribling, et al., 15 Tenn.App.267, the following quotation: ‘A
revivor of apending suit, upon the death of anecessary party, isindispensable. Inthe
absence of aseasonablerevivor, the suit abates and ajudgment or adecree rendered
either in favor of or against the deceased party is an absolute nullity.” Then, finaly,
the following quotation from Gibson’s Suits in Chancery, 5th Edition, Section 744,
‘“When a suit in Chancery is abated':

‘“Whenever asuit in Chancery becomes defective, for want of parties
before the Court, by or against whom it can, in whole or in part, be
prosecuted, it is said to be abated. An abatement in the sense of the
Common Law, isan entire destruction of the suit, so that it isquashed
and ended. But in the sense of Courts of Equity, an abatement
signifiesonly apresent suspension of all proceedingsinthesuit, from
the want of proper parties capable of proceeding, or being proceeded
againgt, therein. At the Common Law, a suit when abated, is
absolutely dead. But in Equity a suit, when abated, is merely in a
state of suspended animation; and may be revived. The death, or
marriage, of oneof theoriginal partiesto the suit isthe most common
cause of the abatement of a suit in Equity.’

Itisthe contention of the appelleesthat the defendant could not possibly have
been prejudiced by the fact that the cause was not revived in favor of the appellees
before the verdict of the jury because the status of the party complainant was
immaterial asto any of the issues actually submitted to the jury; and that so long as
there were in fact heirs at law entitled to maintain the suit it could not make any
differencein thetria of the cause just who these heirs were.

We copy the following Code section relating to abatement and revivor of
suits:



‘20-601. No abatement where cause survives. —— Actions do not abate by the death,
or other disability of either party, or by thetransfer of any interest therein, if the cause
of action survives or continues. [Codel858, §2845 (deriv. Acts 1785, ch. 2, § 2;
1786, ch. 14, 8§ 1; 1819, ch. 16, 88 1, 3; 1835-1836, ch. 77 81); Shan., 8§ 4568; mod.
Code 1932, § 8693.]

‘20-602. Actionssurviving death of party. —— No civil action commenced, whether
founded on wrongs or contracts, except actions for wrongs affecting the character of
theplaintiff, shall abate by the death of either party, but may berevived. [ Code 1858,
§2846 (deriv. Acts 1835-1836, ch. 77, § 1); Shan., §4569; Code 1932, § 8694.]
‘20-615. Revival after death of one plaintiff. — — Where one (1) or more of severa
plaintiffs, not partners, dies, the person entitled to represent the decedent may revive,
by motion, at any time before the causeistried or abated. But, if the suit is not thus
revived within the two (2) terms allowed, the defendant may revive or elect to
proceed to trial with the surviving plaintiff, or abate the suit, if revivor is necessary.
[Code 1858, 88 2851, 2852 (deriv. Acts 1825, ch. 65, § 3); Shan., 84573; Code 1932,
88698.]

‘20-618. Party substituted in revivor. — — Suit abated by the death of either party,
may be revived by or against the heir, persona representative, guardian, or assign,
asthe case may be, who may belegally entitled to the decedent’ splacein the subject-
matter of litigation. [Code 1858, §2858 (deriv. Acts 1786, ch. 14, 8 1; 1794, ch. 1,
8 64; 1809 (Sept.) Ch. 121, § 3); Shan., § 4579; Code 1932, § 8704.]

‘20-619. Method of revivor. — — The action may be revived by the proper person
entitled to the decedent’ s place, by motion alone, and by the adverse party against
such proper person, by consent of that person on mere motion, and without consent
by scire facias or notice. [Code 1858, 88 2855, 2856; Shan., 84576; Code 1932, 8§
8701

The evidence heard by the Court and jury below is not preserved in the bill
of exceptions. However, therecord does affirmatively show that after death of B. B.
Jefferson, Sr. was orally suggested to the Court, admitted by complainant’ s counsel,
and after solicitorsfor defendant moved the Court for amistrial which wasthen and
there overruled by the Court, duly excepted to, the Chancellor stated that it was the
intention of the Court to charge the jury and submit the issues of fact to thejury for
their deliberation and verdict without disclosing to them that the real complainant,
B. B. Jefferson, Sr., had died and this the Court did.

Theorigina bill filed in this cause sought the recovery of real estate and aso
personal property for B. B. Jefferson, Sr. as next of kin and only heir of Rosa B.
Jefferson. Therefore upon B. B. Jefferson, Sr.’s death it was necessary that the suit
berevived in the name of the persons entitled to stand in the place of B. B. Jefferson,
Sr. in the subject matter of thelitigation. T.C.A. Section 20-618. The Conservator
could not continue as sole party complainant.



Sincethe suit sought recovery of personal property and/or amoney judgment
it was necessary that the Administrator C. T. A. of B. B. Jefferson, Sr. be made a
party complainant; since the suit aso sought recovery or real estate it was necessary
that the devisees under his will be made party complainants. His two sons above
named were his only heirs and also sole devisees under hiswill. Gibson's Suitsin
Chancery, 5th Edition, Section 120. In our opinion His Honor the Chancellor, after
the death of Mr. Jefferson was suggested and admitted, was in error in proceeding
with the case without revivor in the name of the proper party complainants and in
withholding from the jury the information of Mr. Jefferson’s death.

Holmesv. Dorris, 399 S.W.2d 512, 515-57 (Tenn.Ct.App.1964).

Our statutes providefor denovo hearingsinthecircuit court on appeal from genera sessions.
Inaddition, “if the papers are properly returned and the appellant fail s to appear or defend as above,
or if the appeal isdismissed for any cause, the appelleeis entitled to an affirmance of the judgment
below, with costs.” Tenn.Code Ann. § 27-5-107. This statute would suggest that should United
have failed to prosecute its appeal, then indeed Mr. Pieny would be entitled to an affirmance with
thejudgment in general sessionscourt and costs. Ashasalready been discussed, therewasnofailure
upon the part of the appellant to prosecute its appeal, and that all it could do it did. To the contrary,
once the Motion to Set was denied, the duty devolved upon the appellee/plaintiff to substitute a
proper party in accordancewith Rule 25.01. Thisruledid not abrogate the process by which actions
arerevived. The process simply allows the substitution of an appropriate representative party. See
Tenn.Code Ann. § 30-2-320, Midsouth Pavers, Inc. v. Arnco Construction, Inc., 771 SW.2d 420,
424 (Tenn.Ct.App.1989). Without such substitution, any action taken by the court lacksadjudicative
effect. Wefind the following language of long standing from our Supreme Court illustrative of the
steps to be taken on behalf of the plaintiff:

The sole object of Sec. 2849 of the Code is to prevent an abatement or
discontinuance of asuit on account of the death of either party, where no person will
administer on the estate of a deceased plaintiff or defendant. To prevent such
abatement or discontinuance, it isprovided that the suit may berevived by or against
the heirs of the decedent, in whose favor or against whom a judgment may be
rendered. But such judgment cannot be rendered against the heirs or in their favor,
except in their representative character.

Brown v. L. Rocco & Co., 56 Tenn. 187 (1872).

Appellee’ scounsel would arguethat, sincethisclaim from general sessions court istheonly
asset which would appear in Mr. Pieny’ sestate, should one be opened, such an opening would prove
pointless. However, the record reveals that no application for the appointment of a public
administrator for the estate had been made.



United Imports, Inc. isnot responsiblefor the untimely death of Mr. Pieny. Having been cast
in General Sessions Court, United exercised itsright to appeal tothe Circuit Court for adenovotrial.
Within the 45-day time limitation of Local Rule 20(b), counsel for Appellant filed aMotion to Set
the Casefor Trial in Circuit. ThisMotion to Set came on for hearing on June 6, 2003, but on June
1, 2003, Mr. Pieny was shot and killed. Thetrial court at the June 6th hearing refused to set the case
for trial. Thereafter United filed its Motion for Summary Judgement which came on to be heard on
April 2, 2004. The tria court thereupon dismissed the appeal and adopted the General Sessions
Court judgment. Following thefiling of United’s Motion to Alter or Amend, thetria court entered
its June 29, 2004 Order denying the Motion and asserting “it is clear that the plaintiff would be
substantially and unfairly prejudiced by alowing this appeal to go forth since the plaintiff was
apparently the sole witness on hisbehalf, and his death makes prosecution of hisclaimimpossible.”

The only thing United failed to do was to have the case actually set for trial in Circuit Court
within the 45-day limitation of Rule 20(b). Asset forth by this Court in May v. Woodlawn Memorial
Park, Inc., 2002 WL 31059223, “The most that the attorney can do isto request, by motion, that a
date be set. Once that motion has been filed, the matter is, for all intents and purposes, out of the
hands of the attorney or litigant.” The result of the holding in the trial court is to cast upon the
appellant the burden of the untimely death of Mr. Pieny with no evidence at all that Appellant was
complicit in the death of Mr. Pieny or had any advance knowledge of hisimpending fate.

A judgment has been entered in thetrial court in favor of aplaintiff who was deceased at the
time the judgment was entered. No administrator has ever been appointed to further prosecute this
case. The judgment is a nullity and pursuant to Tennessee Rule of Civil Procedure 25.01, the
judgment of thetrial courtisreversed, and theactionisdismissed. The caseisremanded to thetrial
court for such further proceedings as may be necessary. Costs of the cause are assessed against
Appellant, United Imports, Inc.

WILLIAM B. CAIN, JUDGE
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