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OPINION
|. FAcTs & PROCEDURAL HISTORY

On June 5, 2000, Genera Motors scheduled atest drive of six Saturn vehicles on the public
roads of Maury County, Tennessee. As the convoy of Saturn vehicles approached a curve in the
road, Mr. Joe W. King, Jr. (*King") approached the same curve traveling in the opposite direction
inhisautomobile. Mr. Alfred Souilliere (“ Souilliere™), one of thedriversof the Saturn vehicles, lost
control of the vehicle while entering into the curvein the road and crossed into the opposite lane of
traffic, striking King' sautomobile. Followingtheaccident, King wastransported to the hospital and
treated for hisinjuries. Asaresult of the accident, King suffersfrom chronic pain syndrome caused
by abrachial plexusinjury, myofascial pain, and associated axial skeletal painin hisneck and back.
King aso suffers from post traumatic stress disorder.

On April 10, 2001, King and hiswife, Mrs. Joanne King (“Wife,” or collectively with King,
“Plaintiffs” or “Appellees’), filed suit in the Circuit Court of Maury County against Souilliere,
Saturn Corporation (*Saturn™), and General Motors Corporation (“GM,” or collectively with
Souilliereand Saturn, “ Defendants” or “ Appellants’), alleging that the actions of Souilliere, asagent
for Saturn and GM, amounted to negligence per se, gross negligence, and/or recklessness and that
Saturn and GM were liable on atheory of respondeat superior.

At tria, on the issue of damages, both sides presented expert testimony regarding loss of
earning capacity. In addition, King presented expert deposition testimony of his doctors regarding
the extent of hisinjuries and associated medical expenses. Defendants filed amotion in limine to
exclude portions of thedoctors' depositions. After ahearing on the motion, the circuit court stated
that it was inclined to rule in favor of the Plaintiffs on this motion, however, the court reserved
judgment to ruledeposition by deposition asthe proof was presented. Thecircuit court subsequently
allowed the disputed deposition testimony to be presented as evidence to the jury.

At the conclusion of the trial, the jury found for Plaintiffs. The circuit court entered a
judgment based on the jury’s verdict, awarding Appellees the following damages to King: (1)
$50,000 for past physical pain and suffering; (2) $50,000 for future pain and suffering; (3) $50,000
for past mental or emotional pain and suffering; (4) $50,000 for future mental or emotional pain and
suffering; (5) $50,000 for loss of earning capacity; (6) $50,000 for future loss of capacity for
enjoyment of life; (7) $75,171.72 for past medical care and services; (8) $225,000 for futuremedical
care and services; and (9) $1,000,000 for lost earning capacity. The judgment also included an
award to Wifefor (1) $50,000 for loss of services and (2) $50,000 for loss of companionship, love,
and affection. The jury also found Plaintiffs were not entitled to punitive damages. Defendants
moved for judgment notwithstanding the verdict or, alternatively, for remittitur or new trial. The
trial court denied Defendants' motion.



Il. |SSUESPRESENTED

Appellants have timely filed a notice of appeal and present the following issues for review:

1 Whether the circuit court erred when it admitted evidence of lost business profits as proof
of lost earning capacity;

2. If lost business profits areinadmissible, whether there was material evidence to support the
jury’sfinding of lost earning capacity;

3. Whether the circuit court erred by denying Appellants’ motionin limineto limit the opinion

testimony of Appellees treating physicians,; and
4, Whether the jury’ s verdict regarding future medical expenses was based upon speculation.

Appellees have presented the following additional issue for review:

5. Whether the circuit court erred when it denied prejudgment interest to Appellees.

For the following reasons, we affirm in part, reverse in part, and remand for further proceedings.
[I1. STANDARD OF REVIEW

This Court shall uphold averdict from jury trial in acivil action that is approved by atrial
court if there is any material evidence to support the verdict. Tenn. R. App. P. 13(d). “When
addressing whether thereis material evidenceto support averdict, an appellate court shall: (1) take
the strongest legitimate view of al the evidence in favor of the verdict; (2) assume the truth of all
evidence that supportsthe verdict; (3) allow all reasonable inferencesto sustain the verdict; and (4)
discardall [countervailing] evidence.” Barnesv. Goodyear Tire& Rubber Co., 48 S.\W.3d 698, 704
(Tenn. 2000) (citing Crabtree Masonry Co. v. C & R Constr., Inc., 575 SW.2d 4, 5 (Tenn. 1978);
Black v. Quinn, 646 SW.2d 437, 439-40 (Tenn. Ct. App. 1982)). “Appellate courts shall neither
reweigh the evidence nor decide where the preponderance of the evidencelies.” 1d. “Having thus
examined the record, if there be any material evidence to support the verdict, it must be affirmed;
if it were otherwise, the parties would be deprived of their constitutional right to trial by jury.”
Crabtree Masonry Co., 575 SW.2d at 5 (citing City of Chattanooga v. Rogers, 299 S\W.2d 660
(Tenn. 1956); D. M. Rose & Co. v. Shyder, 206 S.W.2d 897 (Tenn. 1947); City of Chattanooga v.
Ballew, 354 S\W.2d 806 (Tenn. Ct. App. 1961); Dynamic Motel Mgnt., Inc. v. Erwin, 528 SW.2d
819 (Tenn. Ct. App. 1975)).

IV. DiscussioN
A. Admissibility of Lost Business Profits

On appeal, Appellants contend that the circuit court erred when it alowed evidence of lost
business profits to show future lost earning capacity.



Generaly, lost business profits may not be admitted to demonstrate future lost earning
capacity inapersonal injury action wherethe profits*“ depend for the most part upon the employment
of capital, thelabor of others, or similar variablefactors.” Dingusv. Cain, 406 S.W.2d 169, 170-71
(Tenn. Ct. App. 1966) (citationsomitted). However, “wheretheinjured person isthe sole operator
... of the business, an injured person’ s services rather than the capital invested or labor of othersis
the predominate factor in producing the profits, evidence of diminution of profits could be received
as a proper measure of his earning capacity.” Id. at 171-72. “In cases of this character it must be
shown that the business was personally conducted by the injured person with the profits depending
entirely or substantially upon hisindividual labor and skill and are not derived from investment or
labor of others.” 1d. at 172.

In addition, the proof adduced at trial must show that thelost profitsare* directly attributable
or anecessary consequence of [theinjured person’s] injury.” 1d. The proof must be“devoid of any
element of speculation and showsall proper meanstakento minimizeloss’ beforean injured person
may recover for future profits. Stewart v. Prechutko, No. 86-246-11, 1987 Tenn. App. LEX1S 3041,
at *3-4 (Tenn. Ct. App. Nov. 4, 1987) (citing Maple Manor Hotel, Inc. v. Metro. Gov't of Nashville
and Davidson County, 543 S.W.2d 593 (Tenn. Ct. App. 1975)).

From theevidenceadduced at trial, thelost business profits admitted into evidence stemmed
from King' s excavation of limestone and not from his expenditure of capital or the labor of others.
King was a sole operator whose labor and skill almost entirely attributed to the profits of his
limestone business.! According to Appellants, excavating limestone is “not rocket science.” The
excavation of limestone in this case, however, depended primarily upon King' s labor and skill.

In order to recover for lost business profits as lost earning capacity, the proof of damages
must not be speculative. Stewart, 1987 Tenn. App. LEX1S 3041, at *3-4. Without a proven track
record of profit, the injured individual must show contracts for the sale of his or her goods or
services in order to recover for damages for lost business profits. See Burge | ce Machine Co. v.
Strother, 273 SW.2d 479, 485-86 (Tenn. 1954); Gen. Constr. Contractors Ass' n, Inc. v. Greater
St. Thomas Baptist Church, 107 SW.3d . 513, 525 (Tenn. Ct. App. 2002).

While King' s limestone excavating business has been in existence for some time, the only
profits made in this venture occurred during the year 2000. Before King operated the business as
asoleoperator, he employed labor to do so. During that time when he employed labor, King did not
make any profits. King has attributed this lack of profit on his use of labor. Even assuming that
running his business as a sole operator would be profitable, there is no evidence to support the
conclusion that he could maintain that profitability in the future. King had no contracts for the sale
of limestone. Additionally, King's main customer bought from other sellers of limestone. Given

! This Court does note that King had been in the limestone business for some time prior, and in that time, King
has employed the labor of others to excavate the limestone. However, at the time of the accident, King was solely
operating the excavating of his limestone.
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the track record of King's business and the uncertainty of sales of limestone, any showing of lost
business profits would be specul ative and not admissible to show lost earning capacity.?

B. Material Evidenceto Support Finding of Lost Earning Capacity

Appellants contend that, if lost business profits are not admissible to show lost earning
capacity, the proof adduced at trial did not constitute material evidenceto support thejury’ sfinding
of lost earning capacity. Specificaly, Appellants assert that the only evidence presented by
Appelleesto provelost earning capacity wasthe expert testimony of Mr. JamesJ. Breuss (“ Breuss”),
which should have been excluded at trial since it was based on speculation.

“Admissibility, qualifications, relevancy and competency of expert testimony are questions
left to the trial judge and will not be disturbed unless there is a showing the decision is arbitrary or
an abuse of discretion.” Pointer v. Tenn. Equity Capital Corp., No. M1999-01934-COA-R3-CV,
2001 Tenn. App. LEXIS 918, at *26-27 (Tenn. Ct. App. Dec. 18, 2001) (citing McDaniel v. CSX
Transport, Inc., 955 SW.2d 257, 263 (Tenn. 1997) (citing State v. Ballard, 855 S.\W.2d 557, 562
(Tenn. 1993)); State v. Begley, 956 S.W.2d 471, 475 (Tenn. 1997); Tenn. ex rel. Dep't of Transp.,
Bureau of Highways v. Brevard, 545 S.W.2d 431, 436-37 (Tenn. Ct. App. 1976)). “An expert’s
opinion cannot be based on specul ation, but must be based on reliable dataand rel evant methodsand
processes.” |1d. at *28 (citing McDaniel, 955 S.W.2d at 265). “[W]hen cal culating damages, expert
conclusions cannot be grounded in speculation or guessing.” |Id. at *28-29 (citing Cecil Corley
Motor Co. v. Gen. Motors Corp., 380 F. Supp. 819, 854-55 (M.D. Tenn. 1974)).

At trial, Appellees presented the testimony of Breusswho testified asto King'slost earning
capacity, basing histestimony on the prior earnings of King’' slimestone businessfrom January 2000
until May 2000. Using that profit margin and after speaking to King and King' stwo clients, Breuss
determined what the lost business profits would be for the limestone pit.

As stated earlier, lost business profits may not be used in this case to show lost earning
capacity because of their speculative nature. Appellees have asserted that any error as to the
admittance of lost business profits was cured by Appellants’ use of the same information at trial.

2 Appellees assert that, because A ppellants’ expert used similar evidence of lost business profits, any error in
admitting lost business profits was cured. However, as we elaborate later in this Opinion, there was no other credible
evidence to support the full extent of the jury’s award for lost earning capacity. Further, after areview of the record, it
affirmatively appears that this error affected the result of the trial. Thus, the alleged error was not harmless. See
Johnson v. McCord, 251 S.W.2d 144, 146 (Tenn. Ct. App. 1952) (citations omitted); see also | nter-City Trucking Co.
v. Mason Dixon Lines, Inc., 276 S.W.2d 488, 492 (Tenn. Ct. App. 1954) (finding that introducing similar incompetent
evidence along with other credible evidence to support the jury’s verdict rendered any error in originally admitting the
incompetent evidence harmless).

In addition, Appellants have also asserted on appeal that the jury’s verdict as to lost earning capacity wasin
error because it did not reduce the amount of lost business profits for King’s responsibility to mitigate damages.
However, because we find that King may not show lost business profits due to their speculative nature, this issue is
pretermitted.
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Thus, we conclude that the circuit court abused its discretion when it admitted the testimony of
Breuss because his testimony was based on that speculative evidence.

Appellees have asserted that, in addition to Breuss' testimony, Wife's testimony as to the
future lost profits of King' s carpenter business was material evidence to support the jury’ s verdict.
However, taking her testimony as true, King's income as a carpenter was far less than the jury’'s
award for lost earning capacity per year. Thus, this evidence cannot support the full extent of the
jury’s verdict. In such case, generaly this Court would remit the verdict. See Thrailkill v.
Patterson, No. 92A01-9201-CV-00021, 1992 Tenn. App. LEXIS 999, at * 15 (Tenn. Ct. App. Dec.
17, 1992) (quoting Pitts v. Exxon Corp., 596 S.W.2d 830, 833-34 (Tenn. 1980)). However, doing
so in this case would substantially reduce the verdict, thus destroying it. See Guessv. Maury, 726
S.W.2d 906, 913 (Tenn. App. 1986). Accordingly, wereversefor anew trial to determine damages
for lost earning capacity. Seeid. at 913 (finding that a grant of a new trial is appropriate where a
substantial reduction in the jury’ s verdict would destroy it).

C. Appelants Motion in Limine to Exclude Expert Testimony

Next, Appellants contend that the circuit court erred when it denied their motion in limine
to exclude any deposition testimony by King’ sdoctorsor, inthealternative, any testimony by King's
doctorsthat wasnot rel ated to the careand treatment the doctor provided to King becausethedoctors
werenot named asexpertsin Appellees answersto Appellants interrogatoriesasking for the names
and opinions of experts expected to be used at tria.

The Tennessee Rules of Civil Procedure do not specify a sanction that may be imposed on
aparty who fails to identify expert witnessesin hisor her answersto interrogatories. See Buckner
v. Hassell, 44 SW.3d 78, 83 (Tenn. Ct. App. 2000). However, our supreme court has found that
“theinherent power of trial judges permitsthetrial judgeto take appropriate corrective action against
a party for discovery abuse.” Lyle v. Exxon Co., 746 SW.2d 694, 699 (Tenn. 1988) (citing
Stricklandv. Srickland, 618 S.W.2d 496, 501 (Tenn. Ct. App. 1981)). Whenatria court determines
the sanction to be imposed, it “should consider the explanation given for the failure to name the
witness, the importance of the testimony of the witness, the need for time to prepare to meet the
testimony, and the possibility of a continuance.” Strickland, 618 S.W.2d at 501.

Wereview atrial court’ ssanction for abuseof discovery processunder an abuse of discretion
standard. Lyle, 746 S.W.2d at 699 (citing Brooks v. United Uniform Co., 682 S.W.2d 913 (Tenn.
1984)). Thus, “[t]he question beforethis Court is. . . whether ‘the trial court has misconstrued or
misapplied the controlling legal principlesor has acted inconsistently with the substantial weight of
evidence.” Buckner, 44 SW.3d at 83 (quoting White v. Vanderbilt Univ., 21 SW.3d 215, 223
(Tenn. Ct. App. 1999)). This Court “should permit a discretionary decision to stand if reasonable
judicial minds can differ concerning its soundness.” White, 21 SW.3d at 223 (citing Overstreet v.
Shoney'sInc., 4 SW.3d 694, 709 (Tenn. Ct. App. 1999)).



After reviewing the evidence, we cannot say that the circuit court abused its discretion when
it allowed the deposition expert testimony of King's treating physicians at trial. In their response
to Appellants motioninlimine, Appellees set forth numerous reasonswhy they failed to nametheir
expert witnesses. Additionally, these expertswere crucial to Appellees’ caseto show what injuries
King suffered and the damages associated with those injuries. Further, Appellants could not
demonstrate that they were prejudiced or surprised by the non-disclosure.  The circuit court found
that Appelleeshad substantially complied with the discovery process. Under thesefacts, reasonable
judicial minds could differ as to the soundness of the circuit court’s decision not to sanction
Appellees. Accordingly, we affirm the decision of thetrial court asto thisissue.

D. FutureMedical Expenses

Finally, Appellants contend that thejury’ sverdict regarding future medical expenses should
be set aside because there was no material evidenceto support theverdict. Specifically, Appellants
contend that the jury based its verdict on speculation.

Inapersonal injury case, damage awardsfor prospective medica expenses may be awarded
when the effects of the injury will require the injured person additional medical treatment. Henley
v. Amacher, No. M1999-02799-COA-R3-CV, 2002 Tenn. App. LEXIS 72, at *45 (Tenn. Ct. App.
Jan. 28, 2002) (citing Reed v. Wimmer, 465 S.E.2d 199, 210 (W. Va. 1995)). However, damagesfor
future medical expenses may not be awarded when the damages are based on speculation or
conjecture. Overstreet v. Shoney’s, Inc., 4 SW.3d 694, 703 (Tenn. Ct. App. 1999) (citing Western
Szin, Inc.v. Harris, 741 S.W.2d 334, 335-36 (Tenn. Ct. App. 1987); Nashland Assocs. v. Shumate,
730S.W.2d 332, 334 (Tenn. Ct. App. 1987)). “Toremoveawardsfor future medical expensesfrom
the realm of speculation, persons seeking future medical expenses must present evidence (1) that
additional medical treatment isreasonably certain to berequired inthefutureand (2) that will enable
thetrier-or-fact [sic] to reasonably estimate the cost of the expected treatment.” Henley, 2002 Tenn.
App. LEXIS72, a * 45 (citing Myersv. Hearth Techs,, Inc., 621 N.W.2d 787, 793 (Minn. Ct. App.
2001)).

Thus, Appellees must prove that King will, more probably than not, need medical services
for hisinjuries incurred from the accident in the future. Further, “the trier-of-fact must have some
factual basisfor reasonably estimating the cost of the future medical expenses.” 1d. at *48 (citations
omitted). Appellees need not present precise evidence regarding the costs. 1d. at *49 (citing
Mendralla v. Weaver Corp., 703 A.2d 480, 485 (Pa. Super. Ct. 1997); Jordan v. Bero, 210 S.E.2d
618, 637 (W. Va 1974)). Rather, “[i]f there is evidence in the record which, together with
reasonabl e inferences to be drawn from that evidence, provides the jury with abasisto make afair
and reasonabl e estimate asto theamount of damage, that issufficient.” Palmer v. Norfolk-Southern
Ry. Co., No. 03A01-9309-CV-00313, 1994 Tenn. App. LEXIS 162, at *9 (Tenn. Ct. App. Mar. 30,
1994) (citing Lee Shops, Inc. v. Schatten-Cypress Co., 350 F.2d 12, 18 (6th Cir. 1965); Coverdell
v. Mid-South Farm Equip. Ass' n, 335 F.2d 9, 14 (6th Cir. 1964)).



At trial, Appellees presented the deposition testimony of Benjamin W. Johnson, Jr., M.D.,
Rodney A. Poling, M.D., and Jimmy V. Wolfe, M.D. In each of their testimonies, each doctor
stated to areasonable degree of medical certainty that King would require medical treatment for the
rest of hislife because of theinjuries heincurred from the accident. Further, each doctor stated that
the previous year’ s medical expenseswould be areasonable estimate of the costs King would incur
per year as a result of the accident. In addition, Appellees presented all of King's medical bills
incurred as aresult of the accident. The parties have also stipulated asto the amount of medication
expenseKingwill incur per year in addition to hismedical treatment expenses. Takingthisevidence
as true and as a whole, we cannot say that this evidence can support the full extent of the jury’s
award for future medical expenses. Generdly, the proper remedy would be for this Court to remit
theverdict. SeeThrailkill v. Patterson, No. 92A01-9201-CV-00021, 1992 Tenn. App. LEXI1S 999,
at*15(Tenn. Ct. App. Dec. 17, 1992) (quoting Pittsv. Exxon Corp., 596 S.W.2d 830, 833-34 (Tenn.
1980)). However, doing so would substantially reduce the verdict, which would destroy thejury’s
verdict. See Guessv. Maury, 726 SW.2d 906, 913 (Tenn. App. 1986). Accordingly, we reverse
for anew tria to determine damagesfor future medical expenses. Seeid. at 913 (finding that agrant
of anew trial is appropriate where a substantial reduction in the jury’ s verdict would destroy it).

E. Prgudgment Interest

Appellees have asserted on appeal that the circuit court erred when it denied Appellees
request for an award of prejudgment interest. While Tennessee law permits the award of
prejudgment interest in certain instances, see Tenn. Code Ann. 8§ 47-4-123 (2005), an award of
prejudgment interest in a personal injury action by negligenceis not allowed, McKinley v. Simha,
No. W2001-02647-COA-R3-CV, 2002 Tenn. App. LEX1S 941, at *63-65 (Tenn. Ct. App. Dec. 31,
2002) (no perm. app. filed) (citing Louisville & N.R. Co. v. Wallace, 17 SW. 882, 882-83 (Tenn.
1891)); seealso Hollisv. Doerflinger, 137 SW.3d 625, 630 (Tenn. Ct. App. 2003). Accordingly,
we affirm the decision of the circuit court as to thisissue.

V. CONCLUSION

For the foregoing reasons, we affirm in part and reverse in part the decision of the circuit
court. We remand for further proceedings. Costs of this appeal are taxed one-half to Appellants,
Alfred Souilliere, Genera Motors Corporation, Saturn Corporation, and their surety and one-half to
Appellees, Joe W. King, Jr. and Joanne King, for which execution may issue if necessary.

ALAN E. HIGHERS, JUDGE



