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CHARLES D. SusaNo, Jr., concurring.

| concur in the opinion authored by Judge Swiney to the extent that it affirmsthetrial court’s
dismissal of the plaintiff’s claims based upon breach of express warranty, breach of implied
warranty, unjust enrichment, and money had and recelved. | also concur that the plaintiff's
Tennessee Consumer Protection Act (“the TCPA”) claims are not subject to dismissal at thisstage
of the proceedings. | write separately to express my opinion that many of the plaintiff’s more-
specific allegations pertaining to hisgeneral alegation of “unfair and/or deceptive actsor practices’
under the TCPA appear to fall within the “loose general praise of wares sold” referred to in
Restatement (Second) of Torts § 402B. See also Ladd v. Honda Motor Co., Ltd., 939 SW.2d 83,
100 (Tenn. Ct. App. 1996). For example, | believe areferenceto one' s product as “superior” in an
advertisement or other writing isnothing morethan astatement of theseller’ sopinion astotheworth
of its product. How does one measure whether a product is superior or not? For example, it may
be superior in one aspect but not in another. If acompany’sDVD player emits asound that israted
better by independent expertswhen compared to the products of others; but hasalower rating in the
same competition from amechanical standpoint, should ajury be permitted to speculate asto which
quality the company was touting when it referred to its product as “superior”? | think not.
“Superior,” like beauty, isin the eyes of the beholder.

| do not believe the TCPA was ever intended to make actionable what hastraditionally been
recognized as “puffing.” However, having said this, | do believe that the proof needs to be
devel oped before dismissal asamatter of law can be considered appropriate. If, whentheplaintiff’'s
proof has been established, thetrial court determines, as a matter of law, that the plaintiff’s TCPA



claimisbased, in whole or in part, upon puffing, it can then dismiss the plaintiff’s claim under the
TCPA to the extent that it is grounded upon puffing.

| concur.

CHARLESD. SUSANO, JR., JUDGE



