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OPINION

l.
FAcTuAL BACKGROUND AND PROCEDURAL HISTORY

United Color Lab & Digital Imaging, Inc. (hereinafter “United Color Lab” or “Appellee’),
a Tennessee corporation with its principal place of business located in Memphis, is engaged in the
business of processing photographic film into finished portraits. United Studios of America, Inc.
(hereinafter “United Studios’ or “Appellant”), an Ohio corporation, operates various businesses
throughout the United States taking photographs for customers. After taking the photographs,
United Studios would send the photographic film to United Color Lab’ s facilitiesin Memphis for
processing.

In December of 2003, United Studios refused to pay certain invoices submitted by United
Color Lab for payment. On December 31, 2003, United Color Lab sent aletter to United Studios
informing it that, if theinvoiceswere not paid, United Color Lab intended to impose aprinter’sand
binder's lien on the photographs submitted for processing.® When it failed to receive payment,
United Color Lab filed acomplaint against United Studioson March 18, 2004 in the Chancery Court
of Shelby County seeking to enforce its lien and to recover damages. Therein, United Color Lab
alleged that United Studios owed $65,636.68, as demonstrated by the invoices attached to the
complaint as exhibits.

Thechancellor conducted ahearing on April 15, 2004, and he subsequently entered an order?
appointing a Special Master with accounting experienceto investigate the financial records of both
parties and determine any amounts owed. Further, the chancellor ordered the following:

4, Prior to the close of business on Thursday, April 22, 2004,
[United Studios] shall file with the Court a sworn statement or
statements setting forth the amounts [United Studios] believe they
owe to [United Color Lab], together with the basis therefor, as well
as any amounts that [United Studios] believe they may be owed by
[United Color Lab], together with the basis therefor.

5. Failure of the partiesto comply with thetermsand provisions
of this Order shall be a basis for the Court to entertain its contempt
power.

! See TENN. CODE ANN. 66-15-103 (2004).

2 Therecord indicates the chancery court did not file the order until April 29, 2004. The chancellor apparently
conveyed the substance of the order to the parties at the conclusion of the April 15, 2004 hearing, however, the record
does not contain atranscript of the hearing. Asaresult, itisimpossible to ascertain the court’s justification for certain
aspects of the order.
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On April 22, 2004, in an attempt to comply with the chancery court’s order, United Studios
submitted the affidavit of its president, Dean Nelson, who stated as follows:

[United Studios] owe[s] [United Color Lab] nothing on the
invoices attached to the Compliant. The amounts listed have been
greatly exaggerated, include chargesfor work that was never done or
delivered asaresult of [United Color Lab’ 5] tortious conduct, . . . and
[United Studios] intend[s] to pursue a Counterclaim against [United
Color Lab] ... for damagesfor breach of contract . . . and for tortious
interference in acontract . . . .

On or about December 15, 2003, [United Color Lab] faxed a
letter to me demanding payment [on the invoices]. This demand
constituted a breach of the contract by which [United Color Lab] had
processed film for United Studios. The invoices for which payment
was demanded were within terms, as established by the course of
dedling of the parties over many years, and payment was not yet
due. Inaddition, thetotal of theinvoices was approximately double
theamountswhich should have been on theinvoices. Theseamounts
wereincreased asaresult of overcharging, which[United Color Lab]
had been caught doing before, and by simply making up charges.

In this same letter, [United Color Lab] stated that [it] had
approximately one thousand special orders that [United Color Lab]
would not process or ship until this payment was received. [United
Color Lab] wasawarethat familieshad aready paid [United Studios]|
for these specia orders, and that failureto deliver these orders during
the holiday season would create the appearance that [ United Studios]
does not deliver the family portraits that customers have paid for . .
.. [United Studios] responded to the . . . letter by demanding that
[United Color Lab] process and invoice United Studios for the
approximate onethousand specia orders, that [ United Studios] would
immediately pay for the special orders, and resolvethedispute. . . by
auditing the invoices. [United Color Lab] declined to do so, and
refused to return the unprocessed film so it could be processed
elsewhere.

... Asaresult of [United Color Lab’s] breach of the contract,
[United Studios] had to immediately make other arrangements for
processing of their customers family portraits. The expenses
incurred by [United Studios] to issue refunds to customers, reshoot
portraits, process the reshoots, and deliver the portraits to the
customersisin excess of $50,000.00. My bookkeepers and accounts
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are now working to provide the Court with as accurate a figure as
possible, as quickly as possible.

(emphasisinorigina). Onthesameday that United Studiossubmitted Mr. Nelson’ saffidavit, it also
filed amotion to dismiss United Color Lab’s complaint for lack of persona jurisdiction.

OnMay 27, 2004, United Color Labfiled a“Petition for Scire Facias’ seeking to hold United
Studiosincontempt of thechancery court’ sorder, alleging that Mr. Nel son’ saffidavit contained only
conclusory statements and failed to offer specific facts regarding the invoices attached to United
Color Lab’s complaint. Specificaly, United Color Lab asserted that the chancery court’s order
required United Studios to document and itemize its position regarding the invoices. On June 7,
2004, United Studiosfiled its answer in this case denying liability on the invoices and submitted a
counter-complaint for breach of contract, tortious interference with a contract, and fraud. It also
withdrew its motion to dismiss and waived any argumentsrelating to alack of personal jurisdiction.

The chancellor conducted a hearing on United Color Lab’ s petition on June 8, 2004. At the
hearing, counsel for United Studios argued that Mr. Nelson’s affidavit complied with the court’s
order and stated that, given the infancy of the litigation, it presently could not ascertain the exact
amount that may be owed. In response, the chancellor stated as follows:

The Court findsthat indeed this petition iswell taken and that
the defendant is guilty of civil contempt. . . .

The Court’ sinterpretation of that order isthe same now asit
was at the time that this Court met with such capable lawyers in
chambers and that was detail. Basis means detail. There was no
detail.

Thereforel find the defendants guilty of contempt. The Court
will prevent them from providing any additional information to show
the basis of their statements and all inferences thereof that otherwise
would have been presented by them should be adversely to them.

Thereafter, the chancellor entered an order finding United Studiosin civil contempt of the previous
order “due to the fact that the Affidavit of Dean Nelson filed by [United Studios] did not have
enough ‘detall’ to satisfy ‘thebasistherefore[sic].”” The court further noted that United Studioshad
not produced any documents to the Special Master to support its position and, as a result, ordered
that it “ be prevented from providing any additional information to show thebasisof their statements
and all inferencesthereof that otherwise would have been presented by them should be adversely to
them.”

United Studios subsequently sought aninterlocutory appeal, whichthetrial court denied. On
November 8, 2004, the Special Master filed her report with the chancery court finding that United
Color Lab was entitled to $55,999.66. United Studios filed an objection to the report citing its
inability to provide evidence in support of its position due to the chancery court’s contempt order.
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After United Color Lab filed a motion to confirm the Special Master’ s report, the chancery court
entered a“Fina Judgment” on January 4, 2005 awarding United Color Lab $55,999.66 in damages.

United Studios timely filed a notice of appeal to this Court presenting the issue of whether
the chancery court abused itsdiscretion whenit found United Studiosin civil contempt of thecourt’s
order for review. After reviewing therecord, we reverse the decision of the chancery court.

.
STANDARD OF REVIEW

Every court inthisstateisempowered to punish for contempt. TENN. CoDE ANN. §16-1-103
(1994 & Supp. 2005). This power is, however, limited to conduct delineated by statute, which
includesthe “willful disobedience. . . to any lawful writ, process, order, rule, decree, or command’
of the court. Id. § 29-9-102 (2000); see also Black v. Blount, 938 S.W.2d 394, 397 (Tenn. 1996)
(noting that the acts for which atrial court may hold a person or entity in contempt are limited by
statute). “Civil contempt occurs when a person refuses or failsto comply with a court order and a
contempt action is brought to enforce private rights.” Black, 938 S.W.2d at 398 (citing Robinson
v. Air Draulics Eng’g Co., 377 S\W.2d 908, 911 (Tenn. 1964)). “The court of appeals also has
appellate jurisdiction over civil or criminal contempt arising out of a civil matter.” TeENN. CoDE
ANN. § 16-4-108(b) (1994 & Supp. 2005).

“Determining whether its order has been followed is the prerogative of thetrial court, and
is uniquely within the trial court’s discretion.” Sherrod v. Wix, 849 SW.2d 780, 786 (Tenn. Ct.
App. 1992) (citationsomitted). Accordingly, wereview atria court’ sfinding of contempt under the
less rigorous abuse of discretion standard of review. Hawk v. Hawk, 855 S.\W.2d 573, 583 (Tenn.
1993); White v. Vanderbilt Univ., 21 SW.3d 215, 222 (Tenn. Ct. App. 1999). Discretionary
decisions require the trial court to take into consideration the facts and applicable law, Ballard v.
Herzke, 924 SW.2d 652, 661 (Tenn. 1996), thus we review such decisions as follows:

Appellate courtswill set aside adiscretionary decision only when the
trial court has misconstrued or misapplied the controlling legal
principles or has acted inconsistently with the substantial weight of
the evidence. See Overstreet v. Shoney’s, Inc., 4 SW.3d at 695.
Thus, a trial court’s discretionary decision should be reviewed to
determine: (1) whether the factua basis for the decision is supported
by the evidence, (2) whether thetrial court identified and applied the
applicablelegal principles, and (3) whether thetrial court’s decision
is within the range of acceptable alternatives. See BIF v. Service
Constr. Co., 1988 Tenn. App. LEXIS 430, 1988 WL 72409, at * 3.
Appellate courts should permit a discretionary decision to stand if
reasonable judicial minds can differ concerning its soundness. See
Overstreet v. Shoney's, Inc., 4 SW.3d at 695.



White, 21 SW.3d at 223; see also State ex rel. Vaughn v. Kaatrude, 21 S.W.3d 244, 248 (Tenn.
Ct. App. 2000). “The abuse of discretion standard does not permit the appellate court to substitute
itsjudgment for that of thetrial court.” Eldridgev. Eldridge, 42 S.W.3d 82, 85 (Tenn. 2001) (citing
Myint v. Allstate Ins. Co., 970 SW.2d 920, 927 (Tenn. 1998)).

1.
ANALYSIS

In order to find a party in civil contempt of an order, the trial court must make a threshold
finding that the party violating the order engaged in willful conduct. Ahern v. Ahern, 15 SW.3d
73, 79 (Tenn. 2000); Haynesv. Haynes, 904 SW.2d 118, 120 (Tenn. Ct. App. 1995). Willful
conduct can be defined as follows:

“Willfulness” does not require the same standard of
culpability required by the pena code. G.T. v. Adoption of ALE.T.,
725 So. 2d 404, 409 (Fla. Dist. Ct. App. 1999). Nor doesit require
malevolence or ill will. Inre Adoption of a Minor, 343 Mass. 292,
178 N.E.2d 264, 267 (Mass. 1961). Willful conduct consists of acts
or fallures to act that are intentional or voluntary rather than
accidental or inadvertent. Inre Mazzeo, 131 F.3d 295, 299 (2d Cir.
1997); United Statesv. Phillips, 19 F.3d 1565, 1576 (11th Cir. 1994);
In re Adoption of Earhart, 117 Ohio App. 73, 190 N.E.2d 468, 470
(Ohio Ct. App. 1961); Meyer v. kyline Mobile Homes, 99 Idaho 754,
589 P.2d 89, 96 (Idaho 1979). Conduct is“willful” if it isthe product
of freewill rather than coercion. Thus, aperson acts“willfully” if he
or sheis afree agent, knows what he or she is doing, and intends to
do what he or sheis doing.

In re Adoption of Muir, No. M2002-02963-COA-R3-CV, 2003 Tenn. App. LEXIS 831, at * 14-15
(Tenn. Ct. App. Nov. 25, 2003); seealso BLAck’sLAw DicTioNARY 1593 (7th ed. 1999). On appeal,
United Studios argues that, by supplying the affidavit of Mr. Nelson, it complied with the trial
court’ s order and cannot be found to have engaged in willful disobedience of that order. We agree.

To properly evaluate the trial court’ s finding of contempt based on a perceived violation of
aprior order, we necessarily must begin with the order itself. The April 29, 2004 order required
United Studios to (1) submit a sworn statement stating the amounts, if any, it believed it owed to
United Color Lab and the basis for that statement, and (2) submit a sworn statement stating the
amounts, if any, it believed that United Color Lab owed it and the basis for that statement. At the
hearing on United Color Lab’ spetition for contempt, the chancellor stated that, at thetime heentered
theorder, heintended for “basis’ to mean “detail.” Intheorder finding United Studiosin contempt,
the chancellor stated that Mr. Nelson’s affidavit “did not have enough ‘detall’ to satisfy ‘the basis
therefore [sic].”



It isawell established principle of our appellate jurisprudence that “[a] court speaks only
through its written judgments, duly entered upon its minutes. Therefore, no oral pronouncement is
of any effect unless and until made apart of awritten judgment duly entered.” Sparkle Laundry &
Cleaners, Inc. v. Kelton, 595 S\W.2d 88, 93 (Tenn. Ct. App. 1979) (citations omitted); see also
Lewisv. Brooks, 66 S.W.3d 883, 886 (Tenn. Ct. App. 2001); City of Newport v. Masengill Auction
Co., 19 S.W.3d 789, 795-96 (Tenn. Ct. App. 1999); Evansv. Perkey, 647 S.W.2d 636, 641 (Tenn.
Ct. App. 1982). Wheninterpreting atrial court’ sorder, wecannot rely on oral statementsmadefrom
the bench, as they are of no effect unless they have been incorporated into the court’s order or
judgment. DLLP, LLCv. Int’'| Creative Mgmt., I nc., No. E2002-02452-COA-R3-CV, 2003 Tenn.
App. LEX1S452, a *6-7 (Tenn. Ct. App. June 25, 2003) (no perm. app. filed); City of Newport, 19
SW.3d at 795-96. “Rather, we must look only to the language of that order, at least to the extent
that the language is clear and unambiguous.” DLLP, LLC, 2003 Tenn. App. LEXIS 452, at *6—7.

Thereisnothingintheinitial order which required United Studiosto supply, indetailed form,
the reasons for Mr. Nelson’s assertions in his affidavit. Within the time permitted by the order,
United Studios submitted the affidavit of its president, Mr. Nelson, setting forth the reasons why it
feltit did not owethemoney sought by United Color Lab. Thetrial court’ssubsequent interpretation
of that order is of no effect. Had the tria court wished for United Studios to supply a detailed
explanation of its position (i.e. produce documents or other materials) in this case, it could have
stated as much in the order. We find that the affidavit submitted by United Studios complied with
the order by stating the basis for its position in this case. Accordingly, United Studios did not
willfully violate the chancery court’s order.

Thereareadditional reasonsfor our decisioninthiscase. United Color Lab arguesthat it was
proper for the chancellor to impose sanctions against United Studios since United Studiosfailed to
cooperate with discovery. We find this argument to be totally lacking in merit.

United Color Lab filed its complaint in this case on March 18, 2004. The chancellor held
ahearing on April 15, 2004, after which it ordered United Studios to supply the sworn statements
at issue. On April 22, 2004, United Studios filed a motion to dismiss the complaint for lack of
personal jurisdiction. Thus, no answer to the complaint was due at the time the chancellor ordered
United Studios to disclose the information.® United Color Lab seems to suggest that the order at
issue constitutes an order to compel discovery. Yet, we have no transcript of the April 15, 2004
hearing, therefore, we cannot ascertain the chancellor’s reasons for ordering United Studios to
provide the basis for its position regarding the amounts allegedly owed. Rule 37 of the Tennessee
Rules of Civil Procedure does allow for the imposition of penalties when a party failsto cooperate
in the discovery process. “A party, upon reasonable notice to other parties and all person affected

3 “A defendant shall serve an answer within 30 days after the service of the summons and complaint upon the
defendant.” TENN.R. Civ. P.12.01 (2005). “The service of a motion permitted under this rule alters these periods of
time” so that, in the event the trial court denies the motion, the defendant has fifteen days after notice of such actionin
whichto filean answer. 1d. United Studiosfiled its motion for lack of personal jurisdiction pursuant to Tennessee Rule
of Civil Procedure 12.02(2) on April 22, 2004, and while it subsequently filed an answer waiving personal jurisdiction,
no answer was due at the time of the trial court’s order, which was not entered until April 29, 2004.
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hereby, may apply for an order compelling discovery ....” TeEnN.R.Civ.P. 37.01 (2005) (emphasis
added). If aparty failsto comply with an order directing that party to comply with discovery, “the
court in which the action is pending may make such ordersin regard to the failure as are just,” to
include “[a]n order refusing to alow the disobedient party to support or oppose designated claims
or defenses, or prohibiting that party from introducing designated mattersin evidence.” TENN. R.
Civ.P. 37.02 (2005). Nowhereintheorder at issue do we find any mention of an application for an
order compelling discovery. Nor doesthe order reference any failure on the part of United Studios
to comply with any discovery request submitted by United Color Lab.

Tennessee Rule of Civil Procedure 26.01 setsforth the methods of discovery to includeoral
depositions, written depositions, written interrogatories, production of documents, physical and
mental examinations, and requestsfor admissions. Each of thesemethods of discovery arediscussed
more fully in Tennessee Rules of Civil Procedure 27 through 36. Had United Color Labs wished
to obtain certain information from United Studios regarding the debt alegedly owed, it certainly
could have submitted a discovery request to United Studios, even though no answer was due at the
time. See, e.g., TENN. R. Civ. P. 30.01 (2005) (noting that a party may, with leave of court, takethe
testimony of a person after the commencement of an action but before the expiration of the thirty
daysinwhich the defendant may filean answer); TENN. R. Civ. P. 34.02 (2005) (stating that aparty,
without requesting leave of court, may serveupon adefendant, “with or after service of the summons
and complaint,” arequest for the production of certain items, “except that a defendant may serve a
response within 45 days after service of the summons and complaint.”). Nowhere in the record
before this Court do we find any discovery requests submitted by either party. Nor do wefind any
mention of Tennessee Rule of Civil Procedure 37 or an aleged violation of discovery in United
Color Lab’ spetitionfor contempt. Instead, United Color Lab merely stated initspetition that United
Studios “failed to make any specific factual statements regarding invoices that had been furnished
to them by the Plaintiff.”

Regarding a court’ s use of its contempt power, our supreme court has stated as follows:

While the power to punish for contempt may and should be
used in an appropriate case, it should not be used unless the case
clearly calls for its exercise. The power should be exercised only
when necessary to prevent actual, direct obstruction of, or
interference with, the administration of justice.

Robinson v. Air DraulicsEng’'g Co., Inc., 377 SW.2d 908, 911-12 (Tenn. 1964). Discretionary
decisionsrequirethetrial court to view the factsin light of the applicablelegal principles. Ballard
v. Herzke, 924 S.W.2d 652, 661 (Tenn. 1996). Based on the fact that United Studios submitted an
affidavit setting forth its position and the basis for that position as required by the language of the
order, an answer was not yet due from United Studios when thetria court entered the order dueto
the pending motion to dismiss for lack of personal jurisdiction, and United Studios never received
adiscovery request from United Color Lab pursuant to the Tennessee Rules of Civil Procedure, we
hold that the chancellor abused his discretion in finding United Studiosin contempt.
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V.
CONCLUSION

For the aforementioned reasons, we find that the chancery court abused its discretion in
finding the Appellant in contempt of aprior order. Asaresult, we must vacate the final judgment
entered by the chancery court and remand this case for further proceedings. Costs of thisappeal are
to be taxed to the Appellee, United Color Lab & Digital Imaging, Inc., for which execution may
issue if necessary.

ALAN E. HIGHERS, JUDGE



