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Tommie Baker (*Wife" or “Appelant”) and Clifford Franklin Baker (“Husband” or
“Decedent”) were married on September 5, 1976. The couple had known each other for
approximately ten years, and had dated for five years prior to their marriage. Wife was employed
as awaitress and Husband owned and operated a gas station. On August 31, 1976, six days prior
to the marriage, Husband picked Wife up at her homeand drove her to the office of hisattorney, Mr.
Dick Nunn. Mr. Nunnindicated to Wifethat Husband wanted her to sign adocument that Mr. Nunn
had prepared. Wife testified at trial that she signed the document, an antenuptial contract, in the
presence of Husband and Mr. Nunn and left the office. The antenuptial agreement reads:

THISCONTRACT madeand entered into on thisthe 24" day
of August, 1976, but actually executed on the day this instrument
bearsdate, by and between Clifford F. Baker, who will hereinafter be
referred to and called the Party of the First Part, and Tommie Nedl,
who will hereinafter be referred to and called the Part of the Second
Party, both of Jackson, Madison County, Tennessee. WITNESSETH:

WHEREAS, the parties hereto contemplate marriage with
each other and are desirous of entering into this contract and
agreement for the purpose of insuring harmony in their marriage, and
freedom of action one from another in the management of their
respective business affairs, after said marriage; and,

WHEREAS, the Party of theFirst Part issei zed and possessed
of valuable property, both real and personal, and each of the parties
hereto have an earning capacity, and each of said partiesis desirous
of retaining absolute and full control of their said properties, red,
personal and/or mixed, and of relinquishing al rights of every kind
and character whether by virtue of their marriage to each other, of
descent and distribution, by dower or curtesy, and al other rights of
every kind and character arising from their said marriage in the
property of the other. THEREFORE:

KNOW ALL MEN BY THESE PRESENTS, that for and in
consideration of said marriage, the mutual covenantsand agreements
between the parties hereto and contained herein, and the sum of One
Dollar ($1.00), cash in hand each to the other paid, the receipt of all
of which is hereby acknowledged, the said Clifford F. Baker hereby
covenants, contracts, and agrees and does by these presents release,
remise and relinquish all clams of curtesy, inheritance, year's
support, exempt property, descent and distribution, and all other
marital rights of every kind and character in and to the real and
personal property of the saild Tommie Neal now owned or hereafter
acquired and to all other rightsor claimsin or to the estate of the said
Tommie Neal during her lifetime and at her death, which may in any
manner arise or accrue by virtue of their said marriage; and the said
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Tommie Nea hereby covenants, contracts and agrees and does by
these presents release, remise and relinquish all claims of dower,
inheritance, year’ ssupport, exempt property, descent and distribution,
an all other marital rights of ever kind and character in and to the real
and personal property of the said Clifford F. Baker during his life
time and at his death, which may in any manner arise or accrue by
virtue of their said marriage.

The parties hereto mutually agree further to execute and
acknowledge, upon the request of the other, or of his or her heirs,
devises, personal representatives or assigns, any and all proper
instruments of release or conveyance to enable each party hereto, or
their devisees, personal representativesor assigns, to bargain, sell and
convey or deviseor will, or otherwise dispose of any and all property,
real, personal and/or mixed, wheresoever situated now owned or
hereafter acquired free and clear of any and all real or apparent right
of the other that might otherwise accrue by virtue of the said
contemplated marriage.

IN WITNESS WHEREOF, the parties hereto have hereunder
subscribed their names, this the 31% day of August, 1976.

Theagreement wassigned by both Clifford F. Baker and TommieNeal and wasnotarized by Maggie
Mae Pittman.

Husband had a Will drawn up by his attorney, Mr. Nunn, and signed it on April, 4, 1980.
The antenuptial agreement was incorporated into the 1980 Will by the following language:

On the 31* day of August, 1976, my said wife, Tommie Baker, then
Tommie Neal, and | entered into an ante-nuptial agreement settling
our respective property rights. With the exception of the bequest
contained in this Item of my will, | do hereby ratify, republish and
reaffirm said ante-nuptia agreement.

Husband executed subsequent Willsin 1981, 1986 and 2002, each revoking al prior wills. Inthe
1981, 1986 and 2002 Wills, Husband ratified the antenuptial agreement signed by the parties on
August 31, 1976.

On November 28, 2001, Wife filed acomplaint for absolute divorce in the Chancery Court
of Madison County. However, Husband died on September 7, 2002, prior to a disposition of the
divorce action.

On November 4, 2002, the Executors of the Estate of Clifford Baker, Lee King and Baker
King (“Executors’ or “Appellees’), filed a petition in the General Sessions Court of Madison
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County, Probate Division, to have Clifford Baker’ sMay 29, 2002 Will admitted to probate. Because
of the relevance of the information contained in the 2002 Will, portions are reprinted below. The
Will reads, in pertinent part, as follows:

I, Clifford Franklin Baker, better known as Cliff Baker, aresident of

Jackson, Madison County, Tennessee, being of sound mind and

disposing memory, and being fully aware of the uncertainty of life, do

hereby make, publish and declare this to be my Last Will and

Testament, and do hereby revoke all former Wills and Testamentary

Dispositions heretofore made by me.

| am presently married to TOMMIE GAZELLE BAKER; however,

TOMMIE GAZELLE BAKER filed a Complaint for Absolute

Divorce on November 28, 2001, naming me asthe Defendant. There

wasfiled, in my behalf, an Answer and Counter-Claim on December

7,2001. Therewasahearing conducted onthe 10" day of December,

2001, with the Order thereon being entered on the 16" day of January.

[l.

Prior to the marriage of CLIFFORD F. BAKER and TOMMIE
NEAL, now, TOMMIE BAKER, the parties had executed an Ante-
Nuptial Agreement signed by the parties on the 31* day of August,
1976, acopy of which isattached hereto, and marked Exhibit | to this
Last Will and Testament. The Ante-Nuptial Agreement was kept
with my personal belongings at my home at 36 Chickasaw Drive.
Whilel wasinthehospital, my wife, TOMMIE GAZELLE BAKER,
occupied my home to my exclusion and testified under oath at the
hearing referred to above, conducted on December 10, 2001, that
there was a Pre-Nuptial Agreement at the time of the marriage, but
that the Pre-Nuptial Agreement was not in the drawer of the chest of
drawers where other papers of CLIFFORD BAKER were kept.

* * *

Sincemy divorcefrom TOMMIE GAZELLE BAKER isnot final as
of the date of the execution of thisWill, | expect thereto be acontest
of this Will, by TOMMIE GAZELLE BAKER, and hereby declare
that | believe the Ante-Nuptial Agreement executed by me,
CLIFFORD BAKER, and TOMMIE GAZELLE BAKER on the 31%
day of August, 1976, to bevalid and that the original of same has now
been discovered.

Since | am assuming and anticipating that there will be an attempt

made by TOMMIE GAZELLE BAKER to contest this Will, or an
attempt by my wife, hopefully soon to be my ex-wife, TOMMIE
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GAZELLE BAKER, to clam an €elective share of my estate, should
| die before the divorce is final, | wish to explain why this Will
provides asit does.

My first wife, ANNIE MARY BAKER and | had no children, nor do
| have children by TOMMIE GAZELLE BAKER.

My first wife' srelative had children for which therewereinsufficient
funds to support them, namely, JOHNNY GLISSON, NANCY
GLISSON, AND MARY ANN GLISSON. My first wife, ANNIE
MARY BAKER, and | did not adopt these children, but did care for
them, and treated them asif they were born of our marriage. MARY
ANNE GLISSON lived with me and my first wife until her marriage
to JOSEPH LEON (RED) KING, who is now deceased. MARY
ANN KING and JOSEPH LEON (RED) KING had two children;
JOSEPH LEON KING Il and RICHARD BAKER KING. | have
treated MARY ANN GLISSON KING, now MARY ANN RENEE,
as my daughter since she came into my home, and | have treated
JOSEPH LEON KING I, and RICHARD BAKER KING as my
grandchildren sincetheir birth. MARY ANN GLISSON KING, now
MARY ANN RENEE, has treated me as her father since she came
into my home, and JOSEPH LEON KING Il, and RICHARD
BAKERKING, havetreated meastheir grandfather sincetheir birth.

It is my intention in making this Will to provide from the funds of
which | dieseized and possessed, for MARY ANN RENEE, formerly
MARY ANN GLISSON KING, and JOSEPH LEON KING II, and
RICHARD BAKER KING.

Inthe remaining portionsof the Will, the Decedent bequeathshisreal and personal property to Mary
Ann Renee, Joseph Leon King I1, and Richard Baker King.

Following the Appellees’ petition to probate the Decedent’ s 2002 Will, Wife filed anotice
and petition for elective share, for specific property, year's support, homestead, and expedited
hearing. The Appellees opposed the petition based on the Antenuptial Agreement the Wife had
entered into with the Decedent prior to their marriage, and Wife challenged the enforceability of the
Antenuptial Agreement.

By agreement of the parties, the validity of the Antenuptial Agreement dated August 31,
1976, being determinative of most of the issues in the matter, was tried on October 25, 2004. The
Appellees offered as proof the origina Antenuptial Agreement signed by Clifford F. Baker and
Tommie Nea. Both parties agreed that there was no written disclosure of Husband' s assets at the
time of the signing of the Antenuptial Agreement as evidenced by the document itself. However,
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Appellees argued that Wife had independent knowledge of the nature, extent, and vaue of
Husband’ s holdings at the time she signed the agreement. Appellees alleged that the fact that there
was a lengthy courtship between the parties, and the fact that Wife had been married three times
prior to her marriage to Mr. Baker, provided evidence that Wife had ample opportunity and reason
todiscover thevalue of Husband' sassets. Furthermore, Appelleesasserted that, because Husband' s
attorney, Mr. Dick Nunn,* was areputable attorney and “ an honest man,” it could be presumed that
Mr. Nunn would have divulged the value of Husband's assets, as well as the effects of the
Antenuptial Agreement as it pertained to the property rights of the parties. Leon King and Baker
King testified that the Decedent informed them of the existence of the Antenuptial Agreement and
Decedent’s intent to leave his business, a gas station, and a piece of rea property located on
Campbell Street to them upon his death. Leon King and Baker King also testified that they never
had any conversations with Wife regarding the Antenuptial Agreement or assets of the Decedent.

Wife' s counsdl argued that Wife did not have independent knowledge of the nature, extent,
and value of Husband' s assets at thetime she signed the Antenuptial Agreement. Wifetestified that
at the time of their engagement, she “knew he had a savings, . . . and ahouse and a car. | didn’t
know what any of them - - any of them was worth.” Further, Wife testified that, at the time the
Antenuptial Agreement wassigned, neither Husband nor hisattorney gave her any information about
Husband' s assets, income, value of his business, or the existence of rental property. Wife also
testified that shewas not told to seek independent counsel in regardsto the Antenuptial Agreement,
and that she did not seek independent counsel on her own.

At theconclusion of thehearing, thetrial court madethefollowing statement from the bench:

TheCourt: Gentlemen, you all aregoing to havethe opportunity after
the transcript is furnished to you to respond - - or excuse me—tofile
apost-trial brief with any supporting law that you would liketo have.
Upon your memorandums of fact - - | don’t know if you want to do
it more of afindings of fact or however you want to do it, whichever
way you al prefer.

The other thing | have, I’'m going to go ahead and give you an idea
just here today of how we're looking at this situation.

First off, from thishearing today and for the purposes of this hearing,
I’m going to find that there was indeed an antenuptial agreement,
prenuptial agreement, that was entered into. 1've listened closely
about the - - about any evidence concerning whether or not it had
been waived or voided at any point prior to the event of Mister - - on
hispart, by Mr. Baker. | find thereto be no credible evidence at this
time that that was done.

! Mr. Nunn died prior to the filing of Wife's petition in the present case.
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Theissuesthat it appearslike to me that we' re going to be having to
address on this is, first off, was there sufficient disclosure of the
assets at that time.

Theother thing that you al will addressistherelative positions of the
parties at that time asfar asfinancial and education and those type of
things.

The other thing is, if it's found by me that there was sufficient
disclosure, | think - - | read through those cases, and it appeared like
that | would like for you all to address - - | don’t know whether the
legal doctrine is till in effect. Excuse me. | know that it’s not
looked on aswell asit wasthirty or forty, fifty yearsago, but theissue
concerning the laches issue, about whether or not that over a period
of timethat - - whether - - in this particular incident, whether laches
would attach in this matter.

So, you al can see kind of where | think you - - what I’ m interested
in. | want you to address those issues for me the best you can.

Andasyou all know, whenthe parties became engaged and discussed
the marriage, as you al well know, the confidential relationship
began then and there’ sno question about there being an arm’ s-length
deal. | mean, therewas not an arm’ slength discussion, much lessan
arm’ s length transaction.

Both parties submitted post-trial memorandums as the trial judge requested, which are not
part of the record, and Wife filed aresponse to the post-trial memorandum of the Appellees, which
isalso not apart of the record on appeal. On January 28, 2005, thetrial court sent the following to
the attorney’ s for both parties:

Gentlemen:

Mr. Baker was an uneducated but reasonably successful small
business owner. Mrs. Baker was at the time of this marriage, alady
who had not lead an insulated or isolated life. She was a person who
owned real property and stocks and had obvious business acumen.
These partieswere not separated by agreat gulf of position or wealth
or intelligence. The parties would appear to have entered into the
marriage on a relevantly even footing. Neither party possessed an
obvious overwe[Im]ing advantage over the other.

This Court questions Mrs. Baker’s complete forthrightness
and credibility concerning her testimony about the Ante-Nuptial
Agreement anditssigning. Mrs. Baker gaveevasive answersto many
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simple and straightforward questions which leads this court to
question her credibility.

The attorney for the King brothers presents an equitable
argument for the support of the agreement. Mrs. Baker had
approximately 26 years of married life to question the existence and/
or validity of the Ante-Nuptial Agreement. She choseto sit upon her
rights. Inall respect, Mrs. Baker was at |east as sophisticated as Mr.
Baker. ThisCourt findsthat Mrs. Baker had actual knowledge of the
majority of or al of Mr. Baker’s assets at the time of marriage. She
had been associated with him for many years prior to this marriage
and was aware of hisassets. And, after afew years of marriage, she
had full knowledgeof all assets, even signing rental agreements. This
Court finds no genuine disparity in the sophistication of the parties.
This Court finds that the wife had independent actual knowledge of
the great majority of assets prior to marriage and received full
knowledge after the marriage. Further, Mrs. Baker failed to take
appropriate action if she was dissatisfied with the agreement. Mrs.
Baker had financial ability and businessacumento takeissuewiththe
Ante-Nuptial Agreement over the many years, but failed to do so.

Initidly, | find that therewas actual knowledge of assets prior
to entering into the Ante-Nuptial Agreement. Further, the parties
were relatively equal with no disparity of intelligence in business
matters. Further, | dohave seriousquestionsconcerning Mrs. Baker’s
credibility. Further, even without the finding that there was a valid
agreement, | find that the doctrine of Equitable Estoppel is supported
by the relevant testimony in this case. The Ante-Nuptial Agreement
under this particular set of factsisfound valid.

Please draw the Order from the Court’ s findings.

/9 Steve Bed
General Sessions Judge

On March 16, 2005, thetrial court entered the following Order:

This cause came on to be heard on this 16™ day of March,
2005, before the Honorable STEVE BEAL, Judge, Sitting by
Interchange for the Honorable CHRISTY RAUCHLE LITTLE,
Judge, holding the General Sessions Court for Madison County,
Tennessee, at Jackson, Davison |l, Probate, by agreement of the
partiesfor thelimited purpose of determining the validity of an Ante-
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Nuptial Contract entered into by the parties on the 31% day of August,
1976, a copy of which is attached hereto, testimony of TOMMIE
BAKER, LEE KING BAKER KING, and A. Russell Larson, the
reading into the record of certain portions of the deposition of
TOMMIE BAKER, presentation of certain exhibits, submission of
Post-Trial Memorandum in behaf of TOMMIE BAKER and the
Estate of CLIFFORD FRANKLIN-BAKER, Response to the Post-
Trial memorandum of the Estate of CLIFFORD FRANKLIN BAKER
filed in behalf of TOMMIE BAKER, and areview of therecord asa
whole, from al of which the Court, by correspondent dated January
28, 2005, advised the parties through their attorneys of the Court’s
decision in this matter, a copy of which is attached hereto and
incorporated into this Order.

IT IS THEREFORE, ORDERED, ADJUDGED AND
DECREED that the Ante-Nuptial Agreement dated August 31, 1976,
a copy of which is attached hereto, is valid and binding upon the
parties. Pursuant to Rule 54.02 of the Tennessee Rules of Civil
Procedure, thisisaFina Judgment.

This costs of this matter are adjudged against the Estate of
Clifford Franklin Baker, for all of which let execution issue.

ENTER this the 16" day of March, 2005.

Wifefiled atimely appeal of the trial court’s March 16, 2005 Order on April 8, 2005. On
appeal, Wife presents the following issues for review, as stated in her brief:

1. Whether the Tria Court erred in finding that Appellant (Wife) had actua
knowledge of husband’ s assets prior to entering into the Ante-nuptial Contract?

2. Whether the Trial Court erred in finding that the Doctrine of Equitable Estoppel
prevents Appellant from challenging the validity of the Ante-nuptial Contract?

3. Whether the Trial Court erredin allowing irrelevant evidence to be presented at
trial?

Sincethis casewastried by the court sitting without ajury, wereview the case de novo upon
the record with a presumption of correctness of the findings of fact by thetrial court. See Tenn. R.
App. P. 13(d). We will also give great weight to a trial court’s factual findings that rest on
determinations of credibility. See McCaleb v. Saturn Corp., 910 SW.2d 412, 415 (Tenn. 1995);
Whitaker v. Whitaker, 957 SW.2d 834, 837 (Tenn. Ct. App. 1997). However, if thetria judge has
not made a specific finding of fact on a particular matter, we will review the record to determine

-O-



where the preponderance of the evidence lies without employing a presumption of correctness.
Ganzevoortv. Russell, 949 SW.2d 293, 296 (Tenn. 1997). The presumption of correctnessin Tenn.
R. App. P. 13(d) apples only to findings of fact, not to conclusions of law. Accordingly, appellate
courtsreview atrial court’ sresolution of legal issueswithout apresumption of correctnessand reach
their own independent conclusionsregarding theseissues. Johnson v. Johnson, 37 SW.3d 892, 894
(Tenn. 2001); Nutt v. Champion Int’| Corp., 980 SW.2d 544, 547 (Tenn. Ct. App. 1998).

We will first address Issue Number 2.

Whether the Trial Court erred in finding that the Doctrine of Equitable Estoppel prevents
Appellant from challenging the validity of the Ante-nuptial Contract?

Wife asserts that thetrial court erred by concluding that the Doctrine of Equitable Estoppel
preventsher from challenging thevalidity of the Antenuptial Agreement for two reasons. First, Wife
asserts that the equitable doctrines of estoppel and laches are affirmative defenses under Tenn. R.
Civ. P.8.03 and, assuch, must be set forth specifically in responsive pleadings. Second, Wifeargues
that, even if the doctrines of estoppel or laches were to be considered by thetrial court, they should
not apply because, under Tennessee law, to apply such doctrines “ premised on adelay in amanner
that would effectively force a spouse who wanted to challenge the enforceability of an antenuptial
agreement to do so prior to the dissolution of the marriage,” is contrary to the public policy of
Tennessee. The Appellees argue that the doctrines of estoppel and laches operate to prevent Wife
from challenging the validity of the Will because application of the doctrines rests with the trier of
fact, and because Wife knew the value of Husband' s property and did not attempt to assert her right
to challenge the Antenuptial Agreement throughout their twenty-six-year marriage.

Estoppel, based on principles of equity, is generdly described as:

. . . the effect of the voluntary conduct of a party whereby he is
absolutely precluded, both at law and in equity, from asserting rights
which might perhaps have otherwise existed, either of property, of
contract, or of remedy, as against another person, who has in good
faith relied upon such conduct, and has been | ed thereby to changehis
position for the worse, and who on his part acquires some
corresponding right, either of property, of contract, or of remedy.

Beazley v. Turgeon, 772 SW.2d 53, 58 (Tenn. Ct. App. 1988), quoting Church of Christ v.
McDonald, 171 SW.2d 817, 821 (Tenn. 1943). The purpose of equitable estoppel is:

. . . to prevent the unconscientious and inequitable assertion or
enforcement of claims or rights which might have existed, or been
enforceable by other rules of law, unless prevented by an estoppel;
and its practical effect is, from motives of equity and fair dealing, to
create and vest opposing rightsin the party who obtainsthe benefit of
the estoppel.
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Balilesv. Cities Service Co., 578 S.W.2d 612, 624 (Tenn. 1979). Lachesis established when there
has been "neglect or omission to assert a right which, taken in conjunction with a lapse of time,
causes prejudice to the adverse party.” First American Bank of Nashville v. Woods, 734 SW.2d
622 (Tenn. Ct. App. 1987), perm. app. denied, (1987). Generadlly, the doctrine of laches appliesto
actions not governed by a statute of limitations. Dennis Joslin Co. v. Johnson, 138 SW.3d 197,
201 (Tenn. Ct. App. 2003). Additionally, lachesis based on afinding of inexcusable, negligent, or
unreasonabl e delay on the party asserting the claim which resultsin prejudiceto the defending party.
Archer v. Archer, 907 SW.2d 412, 416 (Tenn. Ct. App. 1995). Lachesrequires that the delay be
inexcusable. Id. Itisan equitable defense which requires the finder of fact to determine whether
it would be inequitable or unjust to enforce the claimant'srights. 1d.

Generally, atrial court's application of the equitable doctrines of estoppel or laches lies
within the sound discretion of the trial court and will not be reversed absent an abuse of that
discretion. John P. Saad & Sons, Inc. v. Nashville Thermal Transfer Corp., 715 S.W.2d 41, 46
(Tenn. 1986). "A tria court abusesits discretion whenever it ‘applie]s] an incorrect legal standard,
or reache[s] a decision which is against logic or reasoning that cause[s] an injustice to the party
complaining.'" Clinard v. Blackwood, 46 S.W.3d 177, 182 (Tenn. 2001) quoting Statev. Shirley,
6 S.W.3d 243, 247 (Tenn. 1999). This standard requires that we determine "whether the lower
court's exercise of its discretion went beyond the bounds of afair exercise of discretion.” 1d. See
also State v. Gilliland, 22 S.W.3d 266, 273 (Tenn. 2000) ("Although a decision made under this
standard will not be lightly reversed on appeal, the discretion of the trial court is not without
limits."). Inthiscase, however, whether the equitable doctrine of estoppel or lachesis available as
adefense is an issue of law, subject to de novo review, with no presumption of correctness. See
Rutledgev. Barrett, 802 S.W.2d 604, 605 (Tenn. 1991); seealso Ridingsv. Ralph M. Parsons Co.,
914 SW.2d 79, 80 (Tenn. 1996).

Under Tennessee law the equitable defenses of estoppel and laches, as well as other
affirmative defenses, must be asserted in an appropriate pleading. Tenn. R. Civ. P. 8.03. Rule
8.03, Affirmative Defenses, reads as follows:

In pleading to a preceding pleading, a party shall set forth
affirmatively factsin short and plain terms relied upon to constitute
accord and satisfaction, arbitration and award, express assumption of
risk, comparative fault (including the identity or description of any
other alleged tortfeasors), discharge in bankruptcy, duress, estoppel,
failure of consideration, fraud, illegality, laches, license, payment,
release, resjudicata, statute of frauds, statute of limitations, waiver,
and any other matter constituting an avoidanceor affirmative defense.
When a party has mistakenly designated a defense as a counterclaim
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or a counterclaim as a defense, the court, if justice so requires, shall
treat the pleading as if there had been a proper designation. 2

Pleadings play an important role in litigation. The pleadings required by the Tennessee Rules of
Civil Procedure provide the vehicle for identifying and refining the matters at issue in a lawsuit.
Rawlingsv. John Hancock Mut. Lifelns. Co., 78 S\W.3d 291, 300 (Tenn. Ct. App. 2001). They
provide the parties and the trial court with notice of the claims and defensesinvolved in the case.

Id.

We do not find in the record any showing that the equitable defenses of estoppel or laches
wereraised inthetrial court. On January 24, 2003, the Appelleesfiled aresponse to Wife' snotice
and petition for elective share, for specific property, year's support, homestead and expedited
hearing. The Appelleesdo not raise the affirmative defense of estoppel or lachesin their response,
and, more important, do not set forth facts sufficient to constitute this defense. Neither were the
affirmative defenses argued by Appellees at trial. Recognizing the mandatory nature of Tenn. R.
Civ. P. 8.03, the courts have consistently held that affirmative defenses that are not properly raised
are waived. Thompson, Breeding, Dunn, Creswell & Sparks v. Bowlin, 765 SW.2d 743, 744
(Tenn. Ct. App. 1987); Barrton Scientific, Inc. v. Moss, 542 SW.2d 375, 379 (Tenn. Ct. App.
1975); Tenn. R. Civ. P. 12.08. Itisclear that a"party waivesall defenses and objections which the
party does not present either by motion ..., or, ... inthe party'sanswer or reply.” Tenn. R. Civ.
P. 12.08. See Rawlings, 78 S.W.3d at 300 ("The failure to assert aclaim or defense in atimely
manner is deemed awaiver of theright to rely on the claim or defense later in the proceeding."). In
light of the fact that the equitable defenses of estoppel and laches were not specially pled, we find
that the trial court erred in finding that the Doctrine of Equitable Estoppel prevents Wife from
challenging the validity of the Antenuptial Agreement.

Furthermore, evenif the equitable doctrines of estoppel and/or laches had been properly pled
by the Appellees, it would not preclude Wife from challenging the validity of the Antenuptial
Agreement. The Tennessee Supreme Court has previously suggested that it would be contrary to the
public policy of Tennessee to apply the equitable doctrines of estoppel or laches premised on delay
in amanner that would effectively force a spouse who wanted to challenge the enforceability of an
antenuptial agreement to do so prior to the dissolution of the marriage by death or divorce. Baker
v. Baker, 142 SW.2d 737, 748 (Tenn. 1940) (“ There could hardly be anything better calculated to
bring about domestic discord than for a wife [or husband] to do what the defendants in this case
insist the complainant should have done [i.e., challenge the enforceability of the antenuptial
agreement during the marriage]. It would hardly be in keeping with sound public policy to place
such a burden upon a spouse.”).

2 The Advisory Commission Comment that accompanies Tenn. R. Civ. P. 803 reads:
Rule 8.03 lists affirmative defenses which must be raised in a pleading to a preceding pleading. The rule provides that
the party relying upon amatter constituting an avoidance or affirmative defense must set forth the facts constituting such
defenses in short and plain terms, just as under Rule 8.02 the party must set forth express denials of claims asserted by
the adverse party.
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Thisissue is without merit.

Whether the Trial Court erred in finding that Appellant (Wife) had actual knowledge of
husband’sassetsprior to entering into the Ante-nuptial Contract?

Wife asserts that the trial court erred by concluding that the Antenuptial Agreement is
enforceable because the evidence does not support the conclusion that Wife had independent
knowledge of the full nature, extent, and value of Husband’s property and holdings prior to the
marriage. Wife argues that T.C.A. 36-3-501, as interpreted by the Tennessee Supreme Court in
Randolph v. Randolph, 937 SW.2d 815 (Tenn. 1996), requiresthat thetrial court find that Wife had
independent knowledge of the full nature, extent and value of the Husband’ s holdings prior to the
signing of the document. Wife argues that the Appellees did not put forth sufficient evidence to
prove that she had the requisite independent knowledge of Husband' s assets prior to signing the
Antenuptial Agreement, nor did the trial court reach such a conclusion as evidenced by its
preliminary ruling issued on January 28, 2005. Further, Wife argues that the burden of proof ison
the party seeking to uphold the validity of the Antenuptial Agreement, and that such burden has not
been met by the Appellees. Itiswell settled that antenuptial agreementsareenforceablein Tennessee
if certain prerequisitesaremet. T.C.A. 8 36-3-501; Bratton v. Bratton, 136 S.W.3d 595, 599 (Tenn.
2004); Randolph v. Randolph, 937 S.\W.2d 815, 819 (Tenn. 1996). Because an engagement to
marry creates aconfidential relationship between the contracting parties, an antenuptial agreement
entered into after the engagement must be attended by the utmost good faith. Baker v. Baker, 142
S.\W.2d at 745-46. To beenforceable, an antenuptial agreement must have been entered into freely,
knowledgeably, and in good faith and without the exertion of duress or undue influence.®* T.C.A.
§36-3-501"; Randolph v. Randolph, 937 SW.2d at 819; Caryv. Cary, 937 SW.2d 777, 782 (Tenn.
1996). The “knowledge’ element of T.C.A. § 36-3-501 has been interpreted by the Tennessee
Supreme Court as requiring that the party seeking to enforce an antenuptial agreement to prove “by
apreponderance of the evidence, either that afull and fair disclosure of the nature, extent, and value

3 T.C.A. 8§ 36-3-501 was not enacted until 1980, however its goal was to codify the common law requirement
that in order for an antenuptial agreement to be valid, the party claiming validity of the agreement must prove that there
was a full disclosure of the nature, extent, and value of the spouse’s property or that the other spouse had independent
knowledge thereof without such disclosure. See Baker v. Baker, 142 SW.2d 737 (Tenn. Ct. App. 1940). The
requirements of the statute have been applied to antenuptial agreements written prior to its enactment. See Williams v.
Williams, 868 S.W.2d 616 (holding that antenuptial agreement entered into in 1971 was invalid based on mandate of
T.C.A. 8 36-3-501 requiring full disclosure and extent of spouses property).

*TCA. § 36-3-501 reads as follows:

Notwithstanding any other provision of law to the contrary, except as provided in § 36-3-502, any
antenuptial or prenuptial agreement entered into by spouses concerning property owned by either
spouse before the marriage which is the subject of such agreement shall be binding upon any court
having jurisdiction over such spouses and/or such agreement if such agreement isdetermined, in the
discretion of such court, to have been entered into by such spouses freely, knowledgeably and in
good faith and without exertion of duress or undue influence upon either spouse. The terms of such
agreement shall be enforceable by all remedies available for enforcement of contract terms.
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of hisor her holdings was provided to the spouse seeking to avoid the agreement, or that disclosure
was unnecessary because the spouse seeking to avoid the agreement had independent knowledge of
the full nature, extent and value of the proponent spouse’ sholdings.” Randolph v. Randolph, 937
SW.2d a 821. The Supreme Court in Randolph v. Randolph provides this guidance for
determining whether the knowledge requirement has been met when analyzing an antenuptial
agreement:

While disclosure need not reveal precisely every asset owned by an
individual spouse, at aminimum, full and fair disclosurerequiresthat
each contracting party be given aclear idea of the nature, extent, and
value of the other party's property and resources. . . In the absence of
full andfair disclosure, an antenuptial agreement will still beenforced
if the spouse seeking to avoid the agreement had independent
knowledge of the full nature, extent, and value of the other spouse's
property and holdings. Of course, the particular facts and
circumstances of each case govern, to a great degree, the
determination of knowledge. Somefactorsrelevant to the assessment
include, but are not limited to, the parties respective sophistication
and experience in business affairs, the duration of the relationship
prior to the execution of the agreement, the time of the signing of the
agreement in relation to the time of the wedding, and the parties
representation by, or opportunity to consult with, independent
counsel. Perspectivesat 18; see, e.g., Norrisv. Norris, 419 A.2d 982,
985 (D.C. App.1980); Del Vecchio, 143 So.2d at 21; Smeone, 581
A.2d at 167.

Though representation by independent counsel may be the
best evidence that a party has entered into an antenuptial agreement
voluntarily and knowledgeably, no state makes consultation with
independent counsel an absolute requirement for validity.
Perspectives at 18. Some states, however, require that each party
have the opportunity to consult with legal counsel of his or her own
choice, but do not require actual consultation for the agreement to be
upheld. See, e.g., Gant, 329 S.E.2d at 116. Finally, some states hold
that the presence or absence of independent counsel is just another
factor to be considered when determining if the agreement was
entered into knowledgeably. Perspectives at 22; see, e.g., Ex Parte
Walters, 580 So.2d 1352, 1354 (Ala.1991); Matter of Benker'sEstate,
416 Mich. 681, 331 N.W.2d 193, 198 (1982). It is in this last
category that Tennesseeisfound. Kahn, 756 S.W.2d at 695.

Randolph v. Randolph, 937 SW.2d at 821-822.
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The burden of proof to establish these elements rests with the party seeking to enforce the
antenuptial agreement. 1d. at 821. The existence of each element is a question of fact to be
determined from the totality of the circumstances surrounding the negotiation and execution of the
antenuptial agreement. Randolph v. Randolph, 937 SW.2d at 821; Caryv. Cary, 937 SW.2d 777,
782 (Tenn. 1996); Perkinson v. Perkinson, 802 SW.2d 600, 603 (Tenn.1990). While the
participation of independent counsel representing each party isnot the sine quanon of enforceability,
it provides the best assurance that the legal prerequisites will be met and that the antenuptial
agreement will be found enforceable in the future. Randolph v. Randolph, 937 SW.2d at 822.

In the present case, neither party asserts that Husband made awritten disclosure of hisassets
at any time prior to, or a the time of, the signing of the Antenuptial Agreement. Thus, it is
incumbent upon the Appellees to prove that Wife had independent knowledge of the full nature,
extent, and value of Husband's property and holdings prior to entering into the Antenuptial
Agreement. As the Tennessee Supreme Court stated in Randolph, while the particular facts and
circumstances of each casegovern the determination of independent knowledge, someof therelative
factors to consider include, but are not limited to, “the parties respective sophistication and
experience in business affairs, the duration of the relationship prior to the execution of the
agreement, the time of the signing of the agreement in relation to the time of the wedding, and the
parties representation by, or opportunity to consult with, independent counsel.” Randolph v.
Randolph, 937 SW. 2d. at 821.

Thefollowing relevant evidencerel ating to whether Wife had independent knowledge of the
full nature, extent and value of Husband's property, at the time she signed the Antenuptial
Agreement, was presented at trial. The Appellees asserted that Husband and Wife were equally
sophisticated in business affairs when the couple married. Appellees offered proof that Wife had
ajunior college education, while Husband had either afifth, or up to tenth, grade education. Wife
owned afurnished home and stocks, and had ajob asawaitress. Husband owned a service station,
two houses, a car and assetsin asavings account. It is uncontradicted that Husband and Wife knew
each other for over ten years prior to their marriage and dated for the last five of those years. Also
uncontested is the fact that Wife signed the Antenuptial Agreement five days prior to the wedding.
The Appellees do not assert that Wife was represented by independent counsel, but ask the court to
presumethat “ Dick Nunn[Husband’ sattorney], afinelawyer , an honest man, would have gone over
with [Wife] the effect of the Antenuptial Contract.”

Wife confirmed that she and Husband dated for five years prior to the marriage. However,
Wife stated that they never talked about finances. Wife testified that she did not know all holdings
of Husband prior to signing the Antenuptial Agreement. Wife testified that she did not know that
Husband owned a rental house until three years after they were married. In addition to alack of
knowledge concerning Husband’ srental property, Wife testified that she did not know the value of
Husband's gas station business or other assets. Further, Wife testified that the Antenuptial
Agreement was signed five days before the wedding and that she and Husband had no advance
discussion about the agreement prior to Husband taking her to his attorney’s office. Wife also
testified that she was not represented by counsel, nor was she given any opportunity to consult with
counsel prior to execution of the Antenuptial Agreement.
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Thetria court made the following findings relative to the credibility of Wife' s testimony:

This Court questions Mrs. Baker's complete forthrightness and
credibility concerning her testimony about the Ante-Nuptia
Agreement anditssigning. Mrs. Baker gaveevasive answersto many
simple and straightforward questions which leads this court to
question her credibility.

As noted above, this Court must give great weight to a trial court’s factual findings that rest on
determinations of credibility. See McCaleb v. Saturn Corp., 910 SW.2d 412, 415 (Tenn. 1995);
Whitaker v. Whitaker, 957 SW.2d 834, 837 (Tenn. Ct. App. 1997). Nonetheless, even if we
exclude all of Wife' stestimony, we still are faced with the determination of whether the Appellees
have met their burden of proof. As discussed above, an antenuptial agreement is not enforceable
unlessthe party seeking to uphold the agreement proves, by a preponderance of the evidence, either
that afull and fair disclosure of the nature, extent and value of the spouse’ s holdings was provided
to the spouse seeking to avoid the agreement, or that disclosure was unnecessary because the spouse
seeking to avoid the agreement had independent knowledge of the full nature, extent, and value of
the proponent spouse’ s holdings. Randolph, 937 SW. 2d. at 821. In the present case, the burden
of proof to establish that Wife had independent knowledge of the full nature, extent, and value of
Husband' s assets at the time she entered into the Antenuptial Agreement rests with the Appellees.

Itiswell settled that athe court speaksthroughitsorder. See, e.g., Morat v. State Farm Mut.
Auto. Ins. Co., 949 SW.2d 692, 696 (Tenn. Ct. App.1997); Ladd v. Honda Motor Co., 939 SW.2d
83, 104 (Tenn. Ct. App. 1996). Thetria court made the following findingsin its order relevant to
Wife' s knowledge of Decedent’ s assets prior to and following the marriage:

This Court finds that Mrs. Baker had actual knowledge of the
majority of or al of Mr. Baker’ s assets at the time of marriage. She
had been associated with him for many years prior to this marriage
and was aware of hisassets. And, after afew years of marriage, she
had full knowledge of all assets, even signing rental agreements. This
Court finds no genuine disparity in the sophistication of the parties.
This Court finds that the wife had independent actual knowledge of
the great magjority of assets prior to marriage and received full
knowledge after the marriage.

* * *

Initialy, | find that there was actual knowledge of assets prior to
entering into the Ante-Nuptial Agreement.
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Itisdifficult fromtheorder of thetrial court to determine aprecisefinding of fact concerning Wife's
knowledge of Husband’ s assets at the time she signed the Antenuptial Agreement. Thetrial court
found that Wifehad “ independent actual knowledge of the great majority of assets prior to marriage
andreceived full knowledge after themarriage.” Thetrial court then went onto statethat | find that
therewas actual knowledge of assets prior to entering into the Ante-Nuptial Agreement.” Thus, the
trial court determined that Wife had some knowledge, but not full knowledge, of the assets at the
time of signing the Agreement. As stated above, some of the relevant factors to consider in
determining the independent knowledge of Wife include, but are not limited to “the parties
respective sophistication and experiencein business affairs, the duration of therelationship prior to
the execution of the agreement, the time of the signing of the agreement in relation to thetime of the
wedding, and the parties representation by, or opportunity to consult with, independent counsel.”
Randolph v. Randolph, 937 SW. 2d. at 821. Based on the tria court’s finding as to Wife's
credibility, wewill exclude her testimony inour analysis. Thetria court madethefollowing findings
relative to the parties respective sophistication and experience in business affairs:

Mr. Baker was an uneducated but reasonably successful small businessowner. Mrs.
Baker was at the time of this marriage, a lady who had not lead an insulated or
isolated life. Shewasapersonwho owned real property and stocks and had obvious
business acumen. These parties were not separated by a great gulf of position or
wealth or intelligence. The parties would appear to have entered into the marriage
on arelevantly even footing. Neither party possessed an obvious overwe[Im]ing
advantage over the other.

We defer to the trial court’s finding on this issue and find that Husband and Wife were equally
sophisticated in business affairs and finances. It is undisputed that the parties knew each other for
over ten years prior to the marriage and dated for the last five of those years. It is proven, by the
dates shown on the Antenuptial Agreement itself, that the Agreement was signed by the partiesfive
days prior to the wedding. It is also uncontested that Wife was not represented by independent
counsel, nor wasit proven that Wifewas given an opportunity to consult with independent counsel .°
From the evidence, we conclude that Wife was aware of the nature of Husband' s business affairs,
and had ageneral knowledge of Husband’ s financial assets. While Tennessee does not require that
a spouse have knowledge of the specific appraised values of the other spouse’ s assets, knowledge
of the proponent spouse’ s overall net worth is necessary. See Randolph v. Randolph, 937 S.wW.2d
at 821 (stating that while disclosure need not reveal precisely every asset owned by an individual
spouse, at aminimum, full and fair disclosure requires that each contracting party be given a clear
ideaof the nature, extent and value of the other party’ s property and resources); Baker v. Baker, 142
SW.2d at 746 (finding that intended spouse’s general knowledge of Husband’s wealth was not
sufficient to satisfy requirement of full disclosure). We find that the evidence presented by the
Appellees is not sufficient to establish, by a preponderance of the evidence, that Wife had the

> While the Appelleeswould ask this Court to presume that Dick Nunn, Husband’ s attorney, as “afine lawyer,
an honest man”, would have gone over the effect of the Antenuptial Agreement she was signing, and likely encouraged
her to seek independent counsel, we are unable to make such assumptions from the evidence provided.

-17-



requisiteindependent knowledge of thefull nature, extent, and value of Husband’ sassetsat thetime
she entered into the Antenuptial Agreement as required under T.C.A. 8 36-3-501. Wefind that the
Appellees have failed to carry their burden to establish the validity of the Antenuptial Agreement.
See e.g., ReservelLifelns. Co. v. Whittemore, 442 S\W.2d 266, 275 (Tenn. Ct. App. 1969) (stating
that where the evidence leavesto speculation adeterminative fact in alawsuit, the party having the
burden of proving the fact must suffer theloss). We find that the Antenuptial Agreement between
TommieBaker and Clifford Franklin Baker signed on August 31, 1975isinvalid and unenforceable.
Whether the Trial Court erred in allowing irrelevant evidence to be presented at trial?

Astotheissueof whether thetrial court erredin allowingirrelevant evidenceto be presented
at trial, our reversing the trial court's finding that the antenuptial agreement was valid renders this
iSsue moot.

For the foregoing reasons, we reverse the order of thetria court. Thiscaseisremanded to
thetria court for such further proceedings as may be necessary consistent with this Opinion. Costs
of this appeal are assessed to the Appellees, Lee King and Baker King.

W. FRANK CRAWFORD, PRESIDING JUDGE, W.S.
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