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OPINION
|I. FAcTs& PROCEDURAL HISTORY

On April 4, 1992, Christy Nea Barrentine (“Wife” or “Appellee’) and Timothy Tyrone
Barrentine (“Husband” or “Appellant”) were married. On January 4, 2002, Wife filed for divorce.
At the time Wifefiled for divorce, the parties had been married for ten years and had three minor
children born of the marriage. The facts established that Wife had a high school equivalency
diploma, had completed afew semesters of college, wasthe primary caretaker for the parties’ three
minor children, worked very little, and had been infected by Husband with an incurable sexually
transmitted disease. The facts also established Husband was a licensed pilot employed at Federal
Express and made $160,997.40 in 2003. In her complaint, Wife aleged inappropriate marital
conduct and irreconcilable differences as grounds for divorce. Subsequently, Husband filed his
answer toWife’ scomplaint for divorceal ong with acounter-complaint for divorceallegingthesame
grounds for divorce that Wife alleged in her complaint. Wife then filed a motion to amend her
complaint in order to allege various tort claims related to Husband's infection of Wife with an
incurable sexually transmitted disease.

Thecircuit court entered adivorce decree on December 19, 2003 nunc pro tunc to November
21,2003. Afterwards, thecircuit court began its determination of the financial aspects of the case.
Pursuant to rule 14(C) of the local rules of the Shelby County Circuit Court, both parties submitted
an affidavit stating their income and expenses. In hisaffidavit, Husband stated that his monthly net
incomewas $11,800 and that his monthly expensestotaled $8,539.52. In her affidavit, Wife stated
that her total net monthly income from all sources was $4,300 and her monthly expenses totaled
$7,128. Wife stotal net monthly income included $2,400 in child support from Husband and $600
in gross income from her employment as a personal trainer. Wife's monthly expenses included
$1,075in child care expenses, $300 in attorney’ s fees, and $1,120 per month in tuition expense for
the University of Memphis.*

Thereafter, because it found that Wife “need[ed] assistance to adjust to the economic
consequencesof thisdivorce,” thecircuit court awarded wifetransitional alimony asfollows:. $4,000
per month for thefirst four yearsand $1,000 per month for the next five years. Paymentswould stop
if Wiferemarried or died. Additionally, the circuit court split the parties persona property as
follows: 50.5% to Wife and 49.5% to Husband. Thecircuit court also assigned 100% of the parties
marital debts to Husband and entered a permanent parenting plan naming Wife as the primary
residential parent.

! In her affidavit, Wifereported that annual tuition for the University of Memphiswas $4,480. Although Wife
claimed in her affidavit that she would incur $1,075 in child care expenses, Wife testified that she would incur at most
$980 in child care expenses and that, during the school year, her monthly child care expense would be $650. In addition,
the circuit court ordered Husband to pay all of Wife's attorney’s fees.
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On July 27, 2005, a divorce referee conducted a hearing between the parties as to child
support. OnAugust 16, 2005, thedivorcereferee entered her order requiring Husband to pay $2,493
in child support. When the divorce referee calculated each parties’ child support obligation, it
allocated $650 to Wifefor her work-related child care expenses. Thisamount wasincorporated into
the child support obligation. Thereafter, Husband appealed the divorce referee’s decision to the
circuit court. On November 14, 2005, the circuit court entered an order affirming the divorce
referee’ s decision.

Il. |SSUESPRESENTED

Appellant hastimely filed his notice of appeal® and presentsthe following issuesfor review:

1 Whether the circuit court erred when it assigned Appellant 100% of the parties’ marital
debts;

2. Whether the circuit court erred when it allowed Appellee to claim work-related child care
expenses in an amount that exceeded her monthly income; and

3. Whether the circuit court erred when it awarded transitional alimony of $4,000 per month
for thefirst four years and $1,000 per month for the following five years.

Additionally, Appellee presents the following issue for review:
4, Whether Appelleeis entitled to her attorney’ s fees on appeal.

For the following reasons, we affirm as modified the decisions of the circuit court. Further, we
decline to award Appellee her attorney’ s fees on appeal.

[Il. DiscussioN
A. Allocation of Marital Debts

First, on appeal, Appellant assertsthat the circuit court erred whenit assigned him all of the
parties marital debt. “[M]arital debtsaresubject to equitabledivision in the samemanner asmarital
property.” Alfordv. Alford, 120 S.W.3d 810, 813 (Tenn. 2003) (citing Cutsinger v. Cutsinger, 917
S.\W.2d 238, 243 (Tenn. Ct. App. 1995); Mondelli v. Howard, 780 SW.2d 769, 773 (Tenn Ct. App.
1989)). Further, “[a] tria court is afforded wide discretion in dividing marital property, and its
distribution will be given ‘great weight on appea.” Raines v. Raines, No.
M2002-01952-COA-R3-CV, 2003 Tenn. App. LEXIS 784, at * 7-8 (Tenn. Ct. App. Nov. 3, 2003)
(citing Ford v. Ford, 952 SW.2d 824, 825 (Tenn. Ct. App. 1997)). When allocating marital debt
between divorcing spouses, atrial court must ook to the following factors: “ (1) the debt’ s purpose;

2 This Court is mindful that there is no order in the record granting or denying Wife’'s motion to amend her
complaint. Asaresult, Wife's additional tort claims were denied by implication. As such, we find that the divorce
decree and subsequent orders of the circuit court disposing of Wife's original complaint and Husband’s counter-
complaint are final, appealable orders.
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(2) which party incurred the debt; (3) which party benefitted from incurring the debt; and (4) which
party is best able to repay the debt.” Alford, 120 S\W.3d at 813 (citing Mondelli, 780 S.W.2d at
773).

On appeal, Appellant asserts that the circuit court should have equitably divided the marital
debts between the parties rather than apportioning 100% of those debts to him. To support his
contention, Appellant relieson this Court’ srecent decision in Woodsv. Woods, No. M2002-01736-
COA-R3-CV, 2005 Tenn. App. LEX1S 409 (Tenn. Ct. App. July 12, 2005). In Woods, this Court
found that thetrial court erred when it divided the marital estate giving 80% of the estateto thewife.
Id. at *27. Inthat case, we found that both parties had worked outside of the home and pooled their
resources to pay for marital expenses. Id. at *25. We aso found that, while the husband earned a
greater income than the wife at the time of the divorce, the wife had an “earning potential that far
exceed[ed] her incomeat thetimeof thedivorce.” Id. at *25-26. ThisCourt found other factorsthat
supported granting the wife alarger share of the marital estate. 1d. at *26. We then modified the
trial court’s award to provide for amore equitable division of the marital assets and debts. Id. at
*27-28.

However, the factsin this case present a much different picture than in Woods. During the
marriage, Appelleewasthe primary caregiver and did not maintain full-timeemployment. Appellant
isapilot for the Federal Express Corporation earning in excess of $160,000. Thecircuit court found
that Appellant had “much greater vocational skills, employability, and earning capacity than
[Appellee]” and that Appellant had “a much greater ability . . . for future acquisitions of capital
assetsand income.” Inthiscase, itisreadily apparent that Appellant was best ableto repay the debt
based onthe parties’' relative economic positionsand future earning potential. Assuch, weconclude
that the circuit court did not abuseits discretion in awarding Appellant 100% of the parties’ marital
debt. Accordingly, we affirm the decision of the circuit court allocating 100% of the marital debts
to Appellant.

B. Child Care Expenses

Next, on appeal, Appellant contends that the circuit court erred when it allocated Appellee
$650 in work related child care expenses when determining child support as the amount allocated
exceeded Appellee’ s monthly income.

Pursuant to the child support guidelines in effect at the time of the hearing to establish
Appellant’s child support obligations, a trial court could adjust an individual’s child support
obligationto accomodatefor “childcare expenses necessary for the parent’ sempl oyment, education,
or vocational training that are determined by thetribunal to be appropriate, and that are appropriate
to the parents' financial abilities and to the lifestyle of the child if the parents and child wereliving
together . ...” Tenn. Comp. Admin. R. & Regs. 1240-2-4-.04(8)(c)(1) (2005). Additionally, “[t]he
trial court is vested with wide discretion in awarding child support and this court will not interfere
except upon a clear showing that the trial court erred in exercising its discretion.” Bond v. Bond,
1985 Tenn. App. LEX1S 2896, at *6 (Tenn. Ct. App. May 24, 1985) (citing Harwell v. Harwell, 612
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SW.2d 182, 185 (Tenn. Ct. App. 1980)). This Court “will set aside a discretionary decision only
when the trial court has misconstrued or misapplied the controlling legal principles or has acted
inconsistently with the substantial weight of the evidence.” Whitev. Vanderbilt Univ., 21 SW.3d
215, 223 (Tenn. Ct. App. 1999) (citing Overstreet v. Shoney’s Inc., 4 SW.3d 694, 709 (Tenn. Ct.
App. 1999)). Further, this Court “should permit atrial court’s discretionary decision to stand if
reasonable judicial minds can differ concerning its propriety.” Overstreet, 4. SW.3d at 709
(citations omitted).

At trial, Appelleetestified that, while she made $600 gross income per month as a personal
trainer, she was building “sweat equity” in her businessin order to expand her business so that she
could earnagreater income. Thus, under thefactsand circumstancesof thiscase, reasonablejudicial
minds could differ asto whether the childcare expenses were appropriate. Assuch, wefind that the
circuit court did not abuse its discretion when it allocated Appellee $650 in work related child care
expenses when determining child support. Accordingly, we affirm the circuit court asto thisissue.

C. Alimony

Lastly, on appea, Appellant contends that the circuit court erred whenit required him to pay
transitional alimony in excess of his ability to pay and in excess of Appellee’s need.

Section 36-5-121 of the Tennessee Code provides certain factorsfor trial courtsto consider
when determining the amount of alimony a court should award a party:

() In determining whether the granting of an order for payment of
support and maintenanceto aparty isappropriate, and in determining
the nature, amount, length of term, and manner of payment, the court
shall consider all relevant factors, including:

(1) The relative earning capacity, obligations, needs, and financial
resources of each party, including income from pension, profit
sharing or retirement plans and all other sources;

(2) Therelative education and training of each party, the ability and
opportunity of each party to secure such education and training, and
the necessity of a party to secure further education and training to
improve such party’ s earnings capacity to areasonable level;

(3) The duration of the marriage;

(4) The age and menta condition of each party;

(5) Thephysical condition of each party, including, but not limited to,
physical disability or incapacity dueto achronic debilitating disease;
(6) The extent to which it would be undesirable for a party to seek
employment outside the home, because such party will be custodian
of aminor child of the marriage;

(7) The separate assets of each party, both real and personal, tangible
and intangible;



(8) The provisons made with regard to the marital property, as
defined in § 36-4-121,

(9) The standard of living of the parties established during the
marriage;

(10) The extent to which each party has made such tangible and
intangible contributions to the marriage as monetary and homemaker
contributions, and tangible and intangible contributions by aparty to
the education, training or increased earning power of the other party;
(11) Therelative fault of the parties, in cases where the court, in its
discretion, deems it appropriate to do so; and

(12) Such other factors, including thetax consequencesto each party,
as are necessary to consider the equities between the parties.

Tenn. Code Ann. § 36-5-121(i)(1)-(12) (2005).

“The two most important factors are the obligor’s ability to pay and the obligee's need.”
Wiltsev. Wiltse, No. W2002-03132-COA-R3-CV, 2004 Tenn. App. LEXIS 546, at *19 (Tenn. Ct.
App. Aug. 24, 2004) (citing Lancaster v. Lancaster, 671 S\W.2d 501, 503 (Tenn. Ct. App. 1984)).
“[T]he amount of alimony should be determined so * that the party obtaining the divorce [isnot] left
in aworse financia situation than he or she had before the opposite party’ s misconduct brought
about thedivorce.”” Aaron v. Aaron, 909 S.W.2d 408, 410-11 (Tenn. 1995) (quoting Shackleford
v. Shackleford, 611 SW.2d 598, 601 (Tenn. Ct. App. 1981) (citations omitted)). “The propriety of
awarding alimony as well as the adequacy of the amount of an alimony award depends upon the
unique facts of each case.” Butler v. Butler, 680 SW.2d 467, 470 (Tenn. Ct. App. 1984). “The
amount of alimony awarded is largely a matter left to the discretion of the trial court, and the
appellate courts will not interfere except in the case of an abuse of discretion.” Burlew v. Burlew,
40 S.\W.3d 465, 470 (Tenn. 2001) (citing Crabtreev. Crabtree, 16 S.W.3d 356, 360 (Tenn. 2000)).

In this case, Appellant does not argue that Appellee was not entitled to alimony. Rather,
Appellant assertsthat hiscourt ordered obligations constitute aburden that exceeds hisability to pay
and that the award of alimony exceeds Appellee’ sneed. We agree. Appellant has anet income of
approximately $11,800 and expenses of approximately $8,539, which did not include any amount
for his court ordered obligations. Appellant’s court ordered obligations for aimony and child
support constituted approximately 55% of hisnetincome. Additionally, Appellant wasrequired to
pay 100% of the parties marital debt and to pay all of Appellee sattorney’ sfees. Further, Appellee
stated that her monthly expensestotal ed $7,128 and that her monthly income, including an estimated

3 ThisCourtismindful that the provisions of section 36-5-121 of the Tennessee Code were previously codified
in section 36-5-101 of the Tennessee Code, which became effective on September 1, 1983. Because of this, we need not
decide whether section 36-5-121 can be applied retroactively to causes of action that accrued prior to July 1, 2005.
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child support payment by Appellant of $2,400, was $4,300. Asaresult, the circuit court ordered
Appellant to pay Appellee transitional alimony in the amount of $4,000 per month for four years
followed by $1,000 for five years.

As Appellant correctly points out, the circuit court based its decision in part on an incorrect
calculation of Appellee’ s needs. When Appellee calculated her monthly expenses, she stated that
shewould need $1,120 per month for tuition expensesto attend the University of Memphisa though
she stated that her yearly tuition to the University of Memphis would be $4,480. Likewise, when
incorporating child care expenses into her monthly expenses, Appellee stated that she would need
$1,075. During the divorcereferee s hearing to determine child support, Appellee testified that her
monthly child care expenseswoul d not exceed $215 per week, or roughly $980 per month. Although
Appellee has stated that her monthly child care expenses would not exceed $980 per month, when
the divorce referee caculated Appellee’'s monthly child care expenses for child support, she
determined that Appellee’'s monthly work related child care expenses would be $650. Third,
Appellee incorporated $300 per month when calculating her monthly expenses for payment of
attorney’s fees. Pursuant to the circuit court’s order, Appellant was liable for all of Appellee’s
attorney’ sfees at trial. Finally, Appellee stated that she would incur $200 per month for payment
of her moving expenses. However, Appellant had previously paid her entire moving expenses.
Taking these calculation errorsinto consideration, we determine that Appellee’ s monthly expenses
were $5,756.33 and that she would need $2717.33 to meet her monthly obligations.®

Looking at the unique facts of this case, we concludethat the circuit court erred by awarding
the amount of alimony that it did as it was greater than Appellant’s ability to pay and greater than
Appellee’ sneed. “Inthepast, thiscourt hasreduced theamount of spousal support when, takinginto
consideration the paying spouse's other financial obligations, it has determined that the paying
spouse would have insufficient income to support himself or herself.” Woods v. Woods, No.
M2002-01736-COA-R3-CV, 2005 Tenn. App. LEXIS 409, at *34 (Tenn. Ct. App. July 12, 2005)
(citing Sullivanv. Sullivan, 107 S\W.3d 507, 511 (Tenn. Ct. App. 2002); Anderton v. Anderton, 988
SW.2d 675, 683 (Tenn. Ct. App. 1998)). Thus, in the interest of judicial economy, taking into
consideration the amount that A ppellant has already paid at $4,000 per month, we modify the award
of alimony set by the circuit court asfollows: $4,000 per month to the date of filing of this opinion,
$2,700 per month for the balance of theinitial four-year period, and $1,000 per month for five years
as ordered by thetrial court.

4 When calculating her monthly income, Appellant included $1,300 as garnishment rent support. When
adjusting Appellee’ sincometo not include thisincome source, Appellee’ s monthly expenses exceeded her income from
all sources by approximately $4,200.

5 When we calculated Appellee’s monthly expenses, we did not exclude her expense for attorney’s fees.

Although the circuit court awarded Appellee her attorney’s fees at trial, as we discussinfra, Appelleeisresponsible for
her own attorney’s fees on appeal.
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D. Attorney’'s Feeson Appeal

Appellee has requested that this Court award her attorney’ s fees that she has incurred as a
result of this apped. In this appeal, both parties have been successful. “Where both parties are
partially successful on appeal, it has been held that no counsel fees should be awarded in respect to
the appeal.” Baggett v. Baggett, 512 SW.2d 292, 294 (Tenn. Ct. App. 1973) (citing 27B C.J.S.
Divorce 8 325(2)c). Assuch, wedeclineto award Appellant her attorney’ sfeesincurred on appeal.

V. CONCLUSION

For the aforementioned reasons, we affirm as modified the decisions of the circuit court.
Further, we decline to award Appellee her attorney’ sfeeson appeal. Costs of thisappeal are taxed
one-half to Appellant, Timothy Tyrone Barrentine, and hissurety, and one-half to Appellee, Christy
Neal Elizabeth Barrentine, for which execution may issue if necessary.

ALAN E. HIGHERS, JUDGE



