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WiLLiam C. KocH, Jr., P.J., M.S,, concurring.

This appeal is yet another effort to provide the courts with a permissible vehicle for
circumventing thelegislatively mandated “locality rule” uniquely applicable to medical malpractice
cases. Galadriel Basham seeksto hold thetrial court in error for using an instruction based on the
Tennessee Pattern Jury Instructions. She insists that the trial court should have given a broader
instruction equating the nationwide“ community” of board-certified emergency room physicianswith
the geographical concept of “community” plainly embodied in Tenn. Code Ann. § 29-26-115(a)(1)
(Supp. 2006).

Ms. Basham cannot make this argument now because she failed to request thetrial court to
give a broader instruction. Rule v. Empire Gas Corp., 563 SW.2d 551, 554 (Tenn. 1978)
(distinguishing between erroneousinstructions and omitted instructionsfor the purpose of Tenn. R.
Civ. P.51.02); Jonesv. Tenn. Farmers Mut. Ins. Co., 896 S.W.2d 553, 556 (Tenn. Ct. App. 1994).
Parties who failed to take actions reasonably available to them to prevent or nullify the harmful
effect of an error are not entitled to relief on appeal. Tenn. R. App. P. 36(a).
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