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This case is based on the existence of an oral contract. Thetria court determined that there was
insufficient proof on damagesto allow the plaintiff any recovery. Weremand the casefor findings
about the existence and terms of the alleged oral contract.
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Vacated

PATRICIA J. COTTRELL, J., delivered the opinion of the court, in which WiLLiam C. KocH, Jr., P.J.,
M.S., and WiLLIAM B. CaIN, J., joined.
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MEMORANDUM OPINION!

This case concerns the existence and terms of an oral contract between the parties wherein
the plaintiff, Mr. Martin, wasto dig apond on the property of defendant, Mr. Long, in exchange for
the rock excavated from the site. During the period in question, both Mr. Long and another
contractor excavated rock to create the pond. Mr. Martin alleges that Mr. Long sold the property
before Mr. Martin got therock to which hewas entitled. Mr. Martin sued to recover from Mr. Long
the value of the rock he maintains he was entitled to under their oral agreement.

1Tenn. R. Ct. App. 10 states:

This Court, with the concurrence of all judges participating in the case, may affirm, reverse or modify
the actions of the trial court by memorandum opinion when a formal opinion would have no
precedential value. When a case is decided by memorandum opinion it shall be designated
“MEMORANDUM OPINION,” shall not be published, and shall not be cited or relied on for any
reason in any unrelated case.



The trial court held a hearing on the matter in which at least four (4) witnesses testified.
There was no court reporter at the hearing. This court was informed by counsel that at the
conclusion of the hearing thetrial court made afinding from the bench regarding the existence and
terms of an oral contract between the parties. While a Statement of the Evidence is a part of the
record, the court’s ruling on the terms of the oral agreement and its breach are not in the record.
Neither doesthefinal order addresstheterms of the contract. On appeal, the partieswere unableto
agree on what the court ruled regarding the terms of the oral agreement.

Whilethetrial court apparently found that Mr. Long breached an oral agreement betweenthe
parties,” thetrial court entered an order finding that Mr. Martin, the plaintiff, had failed to carry his
burden of proof regarding damages. Mr. Martin appealed claiming there is sufficient evidencein
the Statement of Evidence to determine damages.

Inorder toreview thetrial court’ sdetermination regarding sufficiency of the proof regarding
damages, itisnecessary for thiscourt to havethetrial court’ sfindingsregarding thetermsof theoral
contract.® For example, we do not know what thetrial court determined was the agreement between
the parties about how the parties were to divide the rock and what effect, if any, excavation by Mr.
Long and the second contractor had on the amount of rock Mr. Martin was entitled to receive. Such
adetermination in this caserestsin part on the trial court’ s determination of credibility. While the
trial court may have made such a determination, it is not a part of the record.

In this appeal the defendant, Mr. Long, arguesthat no oral contract was enforceable sinceit
would have been in violation of the Statute of Frauds. We are not persuaded by this argument and
conclude that an agreement to trade excavated rock for excavation services is not subject to the
Statute of Frauds.

The trial court’s final order is vacated, and the case is remanded to the tria court for that
court to enter into the record findings of fact regarding the terms of the oral contract between Mr.
Martin and Mr. Long. It should be noted this remand is not for anew trial regarding liability, but
only for the trial court to make findings about the existence of an oral contract, its terms, and its
breach. On the issue of damages, the trial court may accept additional evidenceif it choosesto do
S0, in its discretion.

2The trial court stated in its final order that it “could not conclude with any real clarity the amount of rock
remaining on the land previously owned by the defendant, Mr. Long, aswell asthevalue of thisrock.” The court further
stated it had suggested using athird party to go on the land and eval uate those facts, but the parties had not agreed. These
statements imply that the court had determined that an oral contract existed and was breached, or else damages would
not have been an issue.

3Under at least one version of the agreement, as alleged by Mr. Martin, there is proof that would allow
calculation of damages.
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Costs of this appeal are divided equally between the parties for which execution may issue
if necessary.

PATRICIA J. COTTRELL, JUDGE



