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OPINION

Background

Thefactsinthiscasearenot in dispute. When the partiesdivorced, Mother’ sannual
income was $18,200 and Father’s annual income was $39,000. Mother and Father have co-equa
parenting time with the minor children. Mother was designated as the primary residential parent
(“PRP") and Father was designated as the alternate residential parent (“ARP”).! Under the Child
Support Guidelinesin place at thetime of thedivorce, Father was ordered to pay $287.00 per month
in child support.

Currently, Mother hasanincomeof approximately $24,000 and Father hasanincome
of $48,276. Father currently is self-employed. He was not self-employed when the original child
support order was entered.

Father filed apetition to modify his child support claiming hisincome had increased
such that a 15% or greater variance exists between hisincome at the time of the original order and
his current income making the child support order eligible for modification. Father sought a
downward modification in his child support.

The case was heard before a Referee and the Referee entered Recommendations and
Findings on March 29, 2005, finding and recommending, inter alia:

because Father was not self-employed at the time of the divorce, but was paid a
salary, that the proper way to cal culate Father’ s current grossincome, for comparison
purposes to his gross income at the time of the divorce, would be to deduct self
employment tax in the amount of 7.65%, after deducting reasonable expenses from
gross receipts.

Father’s income at the time of divorce, $3,250.00 per month, should be compared
with Father’ s current gross income minus self employment taxes, which calculates
to be $3,715.00 per month. $3,715.00 is only 14.3% greater than Father’s monthly
grossincome at the time thelast child support obligation was ordered, which was at
the time of divorce. Consequently, Father does not meet the threshold of a 15%
change in his grossincome. Pursuant to Tenn. R. & Reg. 1240-2-4-.05(2)(a), the

L If each parent spends exactly fifty percent (50%) of the time with the child, then the tribunal shall designate
the parent with the lesser child support obligation asthe PRP and the other parent asthe ARP.” Tenn. Comp. R. & Regs.
1240-2-4-.02(19)(c) (2004).
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previous child support order is not eligible for modification and Father’s petition
must be dismissed.

Father requested a rehearing before the Trial Court and the Trial Court entered an
order January 24, 2006, finding and holding, inter alia:

[Father] sought a rehearing not because of adispute of any factual findings made by
the Referee, but regarding application of the new child support guidelines found in
Tenn. R. & Reg. 1240-2-4-.01 et seq. Neither party takes issue with the factual
finding that Father’s 2004 calendar-year gross recei pts minus reasonable expenses
were $48,276. Neither party takesissue with the factual representations madein the
child support worksheet ... assuming Father’ slegal argument prevails. Father seeks
adownward modification of child support from $287.00 to $115.00 per month.

* * %

ThisCourt holdsthat thefinding of the Refereethat asignificant variancedid
not exist isin error. Asameatter of logic, mother’ sargument isirrefutable. But, the
regulations are very precise about the manner in which self-employment is
calculated, “....(sic) income from, but not limited to, business operations ... less
ordinary and reasonabl e expenses necessary to produce such income’. Tenn. R. &
Reg. 1240-2-4-.04(3)(a)(3). Self-employment income is considered gross income
and theregulations are equally precise about this definition. Tenn. R. & Reg. 1240-
2-4-.04(3)(a)(1). Consequently the proper measure of grossincome, for comparison
to father’s gross income at the time the last child support order issued, would be to
takefather’ sgrossrecei ptsand subtract hisreasonableexpenses. Thehearing before
the Referee wasin March of 2005, thus the partiesrelied upon Father’ s 2004 figure,
which was $48,276.00. Father’s current gross income is $48,276.00 per year or
$4023 per month. Compared to hisgrossincome at thetime of thelast child support
order, $39,000 per year or $3250.00 per month, Father’sincome is 23.8% greater,
therefore a significant variance exists as provided by the child support regulations.
The child support order is digible for modification. Inputting the various income
figures, parenting time adjustment, and additional expenses into the child support
worksheet; the father’s new child support obligation is $115.00 per month. It is
therefore:

ORDERED that for the reasons herein stated, father’s child support
obligation is modified downward from $287.00 to $115.00 per month.

Mother appeals to this Court.
Discussion

Although not stated exactly as such, Mother raises one issue on appeal: whether the
Tria Court erred in calculating the change in Father’s income which resulted in the finding that a
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significant variance existed. If there was no significant variance, then there would have been no
further action by the Trial Court and, therefore, no reduction in the child support.

Our review isdenovo upon therecord, accompanied by apresumption of correctness
of thefindingsof fact of thetrial court, unlessthe preponderance of the evidenceisotherwise. Tenn.
R. App. P. 13(d); Bogan v. Bogan, 60 SW.3d 721, 727 (Tenn. 2001). A trial court's conclusions of
law are subject to a de novo review with no presumption of correctness. S. Constructors, Inc. v.
Loudon County Bd. of Educ., 58 S.W.3d 706, 710 (Tenn. 2001).

As pertinent to this appeal, Tenn. Comp. R. & Regs. 1240-2-4-.05 provides:
1240-2-4-.05 Modification of Child Support Orders.

D Beginning on the effective date of these rules, all modifications shall
be calculated under the Income Shares Guidelines.

2 Significant Variance Required for Modification of Order.

@ Unlessasignificant variance exists, asdefinedin thissection,
a child support order is not eligible for modification;
provided, however, the necessity of providing for the child’s
health care needs shall be abasis for modification regardless
of whether a modification in the amount of child support is
warranted by other criteria.

(b) A significant variance is defined as:

1. At least afifteen percent (15%) change in the gross
income of the ARP; and/or ...

Tenn. Comp. R. & Regs. 1240-2-4-.05 (2004).
As pertinent to this appeal, grossincomeis defined as:
(©)) Gross income.
@ Determination of Gross Income.
1 Gross income of each parent shall be determined in the
process of setting the presumptive child support order and
shall include al income from any source (before deductions

for taxes and other deductions such as pre-existing child
support orders and credits for other qualified children),



whether earned or unearned, and includes, but is not limited
to, the following:

(i)  Wages,
(i) Salaries;
(i)  Commissions, fees, and tips,

(iv)  Income from self-employment;

3. Self-Employment Income.
(1) Income from self employment includesincomefrom,

but not limited to, business operations, work as an
independent contractor or consultant, sales of goods
or services, and renta properties, etc., less ordinary
and reasonable expenses necessary to produce such
income.

(i)  Ordinary and Reasonable Expenses of Self
Employment Necessary to Produce Income.

()] Excessive promotional, excessive travel,
excessive car expenses or excessive personal
expenses, or depreciation on equipment, the
cost of operation of home offices, etc., shall
not be considered reasonabl e expenses.

(I Amounts allowed by the Interna Revenue
Service for accelerated depreciation or
investment tax credits shall not be considered
reasonabl e expenses.

Tenn. Comp. R. & Regs. 1240-2-4-.04(3) (2004).

Mother argues on appeal that the Trial Court incorrectly calculated Father’ s current
income for purposes of determining if a significant variance exists by failing to subtract self-
employment taxes from Father’ s current income prior to comparing Father’s current and previous
income figures. Mother argues:



In order to have an “ applesto apples’ comparison, the correct measure of the
father’ s current grossincome would be to deduct self-employment tax in the amount
of 7.65% after deducting reasonable expensesfrom grossreceipts. Theresult of this
cal culation would then be the equivalent of the measure of the Father’ sincome at the
time of the divorce when he was employed and did not pay a self-employment tax.

Mother cites to two sections of the guidelines in support of her argument.
Specificaly, Mother cites to Tenn. Comp. R. & Regs. 1240-2-4-.02, which provides, in pertinent
part:

1240-2-4-.02 Definitions

@D “Adjusted Gross Income” — The adjusted gross income (AGI) isthe
net determination of aparent’ sincome, cal cul ated by deducting from
that parent’s gross income the following amounts:

@ Any applicable self-employment taxes being paid by the
parent; ...

Tenn. Comp. R. & Regs. 1240-2-4-.02(1)(a) (2004).

Mother aso citesto Tenn. Comp. R. & Regs. 1240-2-4-.04(4), which, in pertinent
part, provides:

4 Adjustments to Gross Income for Self-Employed Parents.

@ The Child Support Schedule includes deductions from a
parent’s gross income for the employee’'s share of the
contributions for the first six and two-tenths percent (6.2%)
in Federal Insurance Contributions Act (FICA) and one and
forty-five hundredths (1.45%) in Medicare taxes.

(b) Anadditional deduction of FICA —six and two-tenths percent
(6.2%) Social Security + one and forty-five hundredths
(1.45%) Medicare—as of 1991, or any amount subsequently
set by federa law as FICA tax, shall be deducted from a
parent’ sgrossincomeearned from self-employment, up tothe
amounts allowed under federa law.

* * %

(d) Self-employed persons are required by law to pay the full
FICA tax of twelve and four tenths percent (12.4%) up to the
eighty-seven thousand dollars ($87,000) gross earnings limit
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and the full Medicare tax rate of two and nine tenths percent
(2.9%) on all earned income.

(e Any self-employment tax paid shall be deducted from gross
income as part of the calculation of a parent’s adjusted gross
income, asindicated in Part Il of the CS Workshest....

Tenn. Comp. R. & Regs. 1240-2-4-.04(4) (2004).

Inits January 24, 2006 order, the Trial Court noted: “ As amatter of logic, mother’s
argument is irrefutable.” However, because Father currently is self-employed but was not self-
employed at the time the original child support order was entered, changes in the Child Support
Guidelineswork in Father’ sfavor. The Child Support Guidelinesare clear that “[b]eginning on the
effective date of these rules, all modifications shall be calculated under the Income Shares
Guidelines.” Tenn. Comp. R. & Regs. 1240-2-4-.05(1) (2004). The Child Support Guidelines are
equally as clear in providing that the existence of asignificant variance in income for purposes of
determining if amodification isproper is calculated as. “ At |least afifteen percent (15%) changein
the gross income of the ARP...,”? not the adjusted gross income of the ARP. Tenn. Comp. R. &
Regs. 1240-2-4-.05(2)(b)(1) (2004). As Tenn. Comp. R. & Regs. 1240-2-4-.05 clearly and
unambiguously providesthat asignificant variance will be cal culated using gross income, we must
apply the plain language of this section. See Kesser v. Kesser, 201 S.W.3d 636, 646 (Tenn. 2006)
(discussing plain language found within the Child Support Guidelines and citing City of Cookeville
v. Humphrey, 126 S.W.3d 897, 902 (Tenn. 2004) for the proposition that “where the language of a
statuteisclear and unambiguous, we must apply the statutein accordance with its plain language.”).
The Child Support Guidelinesalso clearly providethat grossincome “ shall include all incomefrom
any source (beforedeductionsfor taxes.....” Tenn. Comp. R. & Regs. 1240-2-4-.04(3)(a)(1) (2004).
Thus, the Trial Court correctly refused to subtract self-employment taxes from Father’s current
income prior to comparing Father’ s current incometo hispreviousincome. Giventhis, asignificant
variance asfound by the Trial Court exists making the child support order eligible for modification.

We recognizethat thefactsin this case compel an unpal atableresult. We agreewith
the Trial Court that “[a]samatter of logic, mother’ sargument isirrefutable.” Unfortunately, weare,
aswasthe Trial Court, required to follow not logic but the regulations. Father, who admittedly is
making more money than he was at the time the original child support order was entered and who
is spending the exact same amount of time with the minor children, has sought and been granted a
more than fifty percent reduction in his child support obligation even though both his grossincome
and adjusted gross income have increased. Unfortunately, we are bound by law to apply the plain
and unambiguous language contained in Tenn. Comp. R. & Regs. 1240-2-4-.05. The partiesdo not
dispute the cal culation of child support asmade by the Trial Court if the Trial Court correctly found

2 Beginning January 1, 2006, this factor for finding a significant variance, a fifteen percent or greater change
in the gross income of the ARP, was eliminated. Tenn. Comp. R. & Regs. 1240-2-4-.05(7) (2004).
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a significant variance. We affirm the Trial Court’s finding of a significant variance in Father’s
income and, therefore, affirm the Trial Court’ s January 24, 2006 order.

Conclusion
The judgment of the Trial Court is affirmed, and this cause is remanded to the Trial

Court for collection of the costs below. The costs on appeal are assessed against the Appellant,
Delores Lourraine Wallis, and her surety.

D. MICHAEL SWINEY, JUDGE



