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National retall tire and automotive service corporation filed action against district manager for
violation of corporation’ scovenant not to competeafter manager resigned and accepted new position
with corporation’ scompetitor. Trial court granted manager’ smotionfor summary judgment, finding
that manager had not viol ated the non-compete agreement since manager’ snew position waslocated
outside the geographic location in which he was previously employed by corporation. Corporation
appealed. Finding that the provisions of the contract are not, as a matter of law, limited to a
geographic component, we reverse.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Chancery Court Reversed and
Remanded

WiLLiaM B. CaIN, J., delivered the opinion of the court, inwhich PATRICIA J. COTTRELL, J., joined.
WiLLiam C. KocH, Jr., P.J., M.S,, filed a separate concurring opinion.

Robert E. Boston, Andrew S. Naylor, Rebekah J. Stephens, Nashville, Tennesseg, for the appel lant,
BFS Retall and Commercial Operations, LLC.

CharlesW. McElroy, Dudley M. West, Nashville, Tennessee, for the appellee, Charles Smith.
OPINION

Mr. Charles Smith began working for Bridgestone Firestone Retail & Commercial Operations
(“BFRC"), acorporation owning and operating over 2,000 retail tire and automotive service stores
nationwide, in October 1989 as aretail associate in Maryland. Mr. Smith thereafter relocated to
Pittsburgh, Pennsylvaniain 1990, where he spent the remainder of his career with BFRC. Whilein
Pittsburgh, Mr. Smith first worked as a service manager then as an assi stant manager, before being
promoted to store manager in 1991. Mr. Smith became BFRC’ s assistant district manager of the
Pittsburgh district in 2001 and district manager in 2003. As district manager of the Pittsburgh
district, Mr. Smith wasresponsible only for the performance of the stores|ocated within hisdistrict.



Asacondition of promotion, BFRC required that Mr. Smith sign an employment agreement
containing a covenant not to compete which prohibited Mr. Smith, for a period of eighteen months
after termination, from competing with BFRC with respect to its“Company Business’ in any “area
where [he] worked or had responsibilities’. On March 7, 2005, Mr. Smith gave two weeks notice
of hisresignation and of hisintent to accept anew position with BFRC'scompetitor, Tire Kingdom,
as the regiona director of sales in South Carolina. Mr. Smith’s new position required direct
responsibility for twenty-six stores in South Carolina and one store in Georgia, as well asindirect
supervisory responsibility for twenty-four stores in Charlotte, North Carolina and four stores in
Tallahassee, Florida

On March 9, 2005, BFRC filed an action against Mr. Smith, seeking to enjoin Mr. Smith
fromworkingfor TireKingdom. BFRC obtained an ex parterestraining order preventing Mr. Smith
from commencing his new job but after apreliminary injunction hearing on April 8, 2005, the trial
court denied BFRC’ s motion for a preliminary injunction. Mr. Smith filed a motion for summary
judgment on September 15, 2005, arguing that he had not breached his non-compete agreement with
BFRC since he was not working for a competitor in the same geographic location as he was
employed by BFRC. Thetrial court granted Mr. Smith’ smotion on November 22, 2005, finding that
(1) Mr. Smith did not breach his non-compete agreement by working for Tire Kingdom in a
geographic location outside the Pittsburgh district; and (2) even if the non-compete agreement
protected against Mr. Smith’ sinfringement of BFRC’ ssubstantiverights, the non-competeprovision
was overly broad as a matter of Tennessee law. BFRC appealed.

l.

Pursuant to Rule 56 of the Tennessee Rules of Civil Procedure, summary judgment is
appropriate when “thereisno genuineissue asto any material fact and ... themoving party isentitled
to ajudgment asamatter of law.” The court must takethe strongest legitimate view of the evidence
in favor of the non-moving party, resolve all reasonableinferencesin favor of that party, discard all
countervailing evidence, and if there isadispute asto any material fact, summary judgment cannot
be granted. Byrd v. Hall, 847 SW.2d 208, 210-11 (Tenn.1993). Because summary judgment
involvesonly questions of law and no factual disputes, no presumption of correctnessattachesto the
lower court’s decision and the judgment is reviewed using a pure de novo standard. Cowden v.
Sovran Bank/Central South, 816 S.W.2d 741, 744 (Tenn.1991).

Theinterpretation and construction of aplain and unambiguouswritten contractisaquestion
of law for determination by the court. Williamson Co. Broad. Co., Inc. v. Intermedia Partners, 987
S.W.2d 550, 552 (Tenn.Ct.App.1998). It isthe duty of the court to enforce the contract according
to its plain terms, Eleogrammenos v. Sandard Life Ins. Co., 149 SW.2d 69 (Tenn.1941), and the
language used in the contract must be taken and understood initsplain, ordinary and popular sense.
Guardian Life Ins. Co. of Am. v. Richardson, 129 SW.2d 1107, 1116-17 (Tenn.Ct.App.1939).
However, “the cardinal rulefor interpretation of contractsis to ascertain the intention of the parties
and to give effect to that intention as best can be done consistent with legal principles.” Petty v.
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Soan, 277 SW.2d 355, 360 (Tenn.1955). Courts may determine the intention of the parties“by a
fair construction of the terms and provisions of the contract, by the subject matter to which it has
reference, by the circumstances of the particular transaction giving rise to the question, and by the
construction placed on the agreement by the partiesin carrying out itsterms.” Penske Truck Leasing
Co., L.P. v. Huddleston, 795 SW.2d 669, 671 (Tenn.1990).

Inthe present case, thetrial court determined that the covenant not to competein Mr. Smith’s
employment agreement was plain and unambiguous and that the contract did not prohibit Mr. Smith
from working for Tire Kingdom as the regional director of salesin South Carolina. The covenant
not to compete specifically provided in pertinent part:

12. POST-EMPLOY MENT:
NO COMPETITION WITH THE COMPANY’S BUSINESS

For aperiod of eighteen (18) months following your departure from the Company,
unless your termination is due to an involuntary reduction of force you agree not to:

@ enter into or engage in any business which competes with the Company’s
Business,

(e For purposes of subparagraphs (a) through (d) only, the Company’ sBusiness
includes only those areas where you worked or had responsibilities at the
time of your separation from the Company or at any time during the five (5)
year period prior to your separation. (Emphasis added).

The tria court found that the language of the non-compete agreement, when given its plain and
ordinary meaning, limited the geographic or territorial area in which Mr. Smith could work after
his separation from BFRC. Since Mr. Smith limited his employment with BFRC to the Pittsburgh
district and his position with Tire Kingdom included responsibilities primarily in South Carolina,
thetrial court found that Mr. Smith did not breach his non-compete agreement by working for Tire
Kingdom in a geographic location outside the Pittsburgh district.

However, BFRC argued that the non-compete agreement was not intended to geographically
limit Mr. Smith’s post-employment opportunities but rather, limit the substantive field of
responsibilities encompassed in Mr. Smith’s work for BFRC. According to BFRC, the BFRC
districts do not operate in avacuum and thus, business information and trade knowledge is shared
nationally. BFRC alleged that it allowed Mr. Smith accessto confidential businessinformation via
BFRC’s intranet system, including core operation principles, management strategies, economic
forecasts, marketing initiatives, and economic performance data, on a nationwide scale during his
employment at BFRC. Therefore, simply limiting Mr. Smith’s post-employment initiatives to
geographical regions would fail to fully protect BFRC’ s proprietary rights. Instead, BFRC claims
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that the non-compete agreement prohibited Mr. Smith from entering into or engaging in the
“research, development, manufacture, marketing, sale and distribution of tires’ for a period of
eighteen monthsfollowing hisdeparturefrom BFRC sincethosewerethefunctional areasfor which
he was employed by BFRC.

It is well established that in interpreting a contract, the court should consider the entire
contract, Cocke Co. Bd. of Highway Comm'rs v. Newport Util. Bd., 690 S.\W.2d 231, 237
(Tenn.1985), and the “situation involving the parties, the nature of the business in which they are
engaged and the subject matter to which the contract relates.” Stovall v. Dattel, 619 SW.2d 125, 127
(Tenn.Ct.App.1981). “Nosingleclausein acontract isto be viewed inisolation; rather, the contract
isto be ‘viewed from beginning to end and all its terms must pass in review, for one clause may
modify, limit or illuminate another.”” Frizzell Constr. Co., Inc. v. Gatlinburg, L.L.C., 9 S\W.3d 79,
85 (Tenn.1999) (quoting Cocke County Bd. of Highway Comm'rsv. Newport Utils. Bd., 690 S.\W.2d
231, 237 (Tenn.1985)).

In rgjecting the argument of BFRC that the restriction of competitive employment by Mr.
Smith during the eighteen months following his resignation was not limited as a matter of law to a
geographical limitation, the trial court held:

The Court rgjects the arguments made by BFRC that paragraph 12(e) of the
Employment Agreement does not constitute a geographical limitation, and that the
non-compete provisions apply without regard to territory, limited only by the
substantive fields of responsibilities encompassed in Mr. Smith’s work for BFRC.
In regjecting these arguments, the Court relies primarily on the plain and ordinary
meaning of the words used, and the plain geographic connotations conveyed by the
phrase* areaswhere[he] worked or had responsibilities.” Inaddition, the Court finds
that accepting BFRC’ s argument that the limitation means something other than the
geographic areawhere Mr. Smith worked, would inject an unreasonable ambiguity
into the contract, where no ambiguity otherwise exists. The Court will not inject an
ambiguity where none exists, and accordingly, rejects BFRC's argument.

Furthermore, even if the Court wereto accept BFRC’ sargument that its non-
compete provisions contain no territorial or geographic limitations (which it does
not) theresult would be acovenant not to competethat, in the Court’ sopinion, would
beoverly broad. Under Tennesseelaw, covenants not to compete must bereasonable
in scope, and with respect to time and territorial limits, must be no broader than
necessary to protect the employer’ slegitimate businessinterests. See, e.g., Vantage
Technology, LLC v. Cross, 17 SW.3d 637, 647 (Tenn. App. 1999), perm. to app.
denied (Tenn. 2000). In the case at bar, the contract construction urged by the
plaintiff would create acontract that is overbroad, and which could not be enforced
based on the facts in this record.
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In conclusion, the contract at issuein this caseis clear and unambiguousin
the limitation of the territorial scope of the covenant not to compete to those
geographic areas where Mr. Smith worked or had responsibilities for BFRC. Mr.
Smithworked and had responsibilitiesonly within BFRC’ sPittsburgh District, which
doesnot include any of the areaswhere he now worksor hasresponsibilitiesfor Tire
Kingdom, Inc.

Whilethisreasoning of thetrial court might well be unimpeachable following atrial on the
merits, weare not dealing at thisstage with appellate review following atrial onthe meritsbut rather
appellate review of atrial court grant of summary judgment. A review of paragraphs 11 and 12in
isolation from all other provisions of the contract might yield to alogical conclusion that paragraph
12, like paragraph 11, was a geographical limitation since any other interpretation would evidence
no contrast between paragraph 11 and 12 and as conceded by counsel for BFRC, render paragraph
12 unnecessary. Wearenot at liberty to construe paragraphs 11 and 12 inisolation from all the other
provisions of the contract. Frizzell Constr. Co., Inc., 9 SW.3d at 85.

Pertinent provisions of the contract are:

Employment agreementsare very common in business, and certainly in our industry.
The purpose of this Employment Agreement is to protect our Company and its
employees. Information isour competitive advantage. When information about our
Company’s products, services, or intelligence of any kind, is inappropriately
disclosed, our Company and our employeesarein peril. Therefore, this Agreement
is important for the security of Bridgestone/Firestone and its future, as well as the
future of our employees and their families.

We take great pride in our employees at Bridgestone/Firestone. We have worked
hard to identify the best talent available. We want to keep our talented people with
us. When BFSis no longer the best fit for a person, however, we must make sure
that our information remainswith the Company even after the person hastaken other
employment opportunities.

Your signature on this Agreement is a condition of your transfer or promotion
into/within an exempt salary level position.

1. DEFINITIONS



For the purposes of this Employment Agreement, thefollowing definitionsapply:

() COMPANY’SBUSINESS. The Company’s Businessis the research,
development, manufacture, marketing, sale and distribution of tires, tire
components, polymers used in tires or elsewhere, roofing materials, air
springs, or any other products or services of the Company or contemplated
by the Company.

(c) CONFIDENTIAL AND PROPRIETARY TRADE SECRET
INFORMATION. Confidential and proprietary trade secret information
includes, without any limitation, the Company’ sresearch and devel opment
information, unique selling, manufacturing and servicing methods and
busi nesstechniques, manufacturing, training, serviceand businessmanuals,
training courses and other training and instructional materials, vendor and
product information, customer and prospective customer lists, other
customer and prospective customer information and other business
information, as well as any other information that constitutes a “trade
secret” asthat term is defined under the Uniform Trade Secret Act.

8. ACCESSTO CONFIDENTIAL AND PROPRIETARY INFORMATION

Confidential and proprietary trade secret information is developed by the
Company through substantial expenditures of time, effort and money. Itisvaluable
and unique property of the Company. In order to protect the business of the
Company, you agree that any confidential and proprietary trade secret information
that you receive during your employment with the Company must be kept
confidential both during and after your employment. Y ou also understand and agree
that because of this, it is necessary for the protection of the business of the Company
that you not compete with the Company during your employment and not compete
with the Company’ sBusinessfor areasonable period of timeafter your employment,
as described in Sections 11 and 12 of this Agreement.

9. NO DISCLOSURE



You agree to keep in strict confidence any confidential and proprietary trade
secret information that you learn during your employment regarding the Company,
the Company’ sBusiness, its customers, vendors, or any other third parties. Y ouwill
not, directly or indirectly, at any time during or after your employment with the
Company, disclose or use any confidential and proprietary trade secret information
owned by the Company or any third party which you learn of as a result of your
activities on behaf of the Company no matter when or how the information was
acquired. You agree that this information, no matter whether written, spoken, or
remembered, cannot be disclosed for any unauthorized reason.

11. DURING EMPLOYMENT:
NO COMPETITION WITH THE COMPANY

During your employment, you agree not to compete with the Company anywherein
theworld. Thisincludes, but is not limited to an agreement not to:

(a) enter into or engage in any business which competes with the Company’s
Business;

(b) solicit customers, business, patronage or ordersfor or the sale of any products or
services in competition with the Company’ s Business,

(c) divert, entice, or take away any customers, business, patronage or orders of the
Company’ s Business or attempt to do so; or

(d) promote or assist, financially or otherwise, any person, firm, association,
partnership, corporation or other entity engaged in any business which competes
with the Company’ s Business.

12. POST-EMPLOYMENT:
NO COMPETITION WITH THE COMPANY’S BUSINESS

For a period of eighteen (18) months following your departure from the Company,
unless your termination is due to an involuntary reduction of force you agree not to:
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(@

enter into or engage in any business which competes with the Company’s
Business;

(b) solicit customers, business, patronage or orders for or sale of any products and

(©)

services in competition with the Company’ s Business;

divert, entice or otherwise take away any customers, business, patronage or
orders of the Company’s Business or attempt to do so; or

(d) promote or assist, financially or otherwise, any person, firm, association,

(€)

14.

partnership, corporation or other engaged in any business which competes with
the Company’ s Business.

For purposes of subparagraphs (a) through (d) only, the Company’ s Business
includes only those areas where you worked or had responsibilities at the time of
your separation from the Company or at any time during the five (5) year period
prior to your separation.

POSTPONEMENT OF FUTURE EMPLOYMENT

Before accepting post-employment with any person, firm, association, partnership,
or other entity that isin competition with the Company’ s Business, as described in
Section 12, you agree to provide to the Company verifiable evidence of awritten
offer of employment and written proof of your intent to accept the offer. The
Company then may elect to permit you to pursue the employment opportunity.
Alternatively, the Company may elect, due to your knowledge of confidential and
proprietary trade secret information, to require you to postpone the employment for
eighteen (18) months.

If postponement of employment isrequired, the Company will provideyouwith post-
employment payments. A post-employment payment isamonthly payment madeto
you that isequal to your final monthly pay plus 25% of that same monthly base pay.
Pension and/or other retirement benefits and any state unemployment benefits you
receiveduring thisperiod will bededucted from these payments. Additionally, tothe
extent that you are eligibleto receive any pension income or payments, and you elect
or choose to defer your receipt of such pension income or payments, the post-
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employment payment will be reduced by the pension income or payments that you
would havereceived if you had not chosen to defer your receipt of pension income
or payments.

The Company expects you to make a good faith effort to obtain employment with a
non-competing businesswhileyou arereceiving post-employment payments. If such
ajobisfound, your post-employment paymentswill be reduced by any earning from
your new position. Also, during the eighteen (18) month period, you must provide
the Company with quarterly written documentation, which demonstrates your good
faith efforts to find other employment.

If at any time during the eighteen (18) month period you request outplacement
assistance, the Company will provideit to you, at the Company’s expense.

When these provisions are considered together, and not in isolation, paragraph 12(e) does
not, as a matter of law, require a construction limited to geographic areas, but may reasonably be
interpreted to include productsareas. Indeed, one might seriously assert that paragraph 14, standing
alone, can justify postponement of future employment for an eighteen-month period following the
resignation of Mr. Smith. It is supported by an independent consideration requiring BFRC to pay
Mr. Smith 125% of his base salary during the eighteen-month period. Whilethisincome may pae
in comparison to hisoverall incomewith BFRC, when base pay is added to commission income, no
rule of law requires that the substantial consideration necessary to support the bilateral obligation
of a contract must be of equal dignity between the parties or is subject to a comparative value
analysis. Farrell v. Third Nat’| Bank in Nashville, 101 S.\W.2d 158, 163 (Tenn.Ct.App.1936).

The postponement of employment under paragraph 14 of the Agreement has nothing to do
with geography, but is “due to your knowledge of confidential and proprietary trade secret
information.”

Whether paragraph 14 could stand alone is not determinative of the issue in this case, but
when paragraph 14 isconsidered in conjunction with paragraph 12(e), the phrase “ those areaswhere
you worked or had responsibilities at the time of your separation” is subject to a reasonable
construction that is other than geographic. Summary judgment is thus improper.

The Supreme Court of Tennesseelong ago held that acontract must be considered asawhole
and:



in the light of the circumstances surrounding its making, with the primary purpose
of ascertaining just what was within the contemplation of the parties. Asexpressed
by Edward Beal, English author and scholar, in his Cardinal Rules of Interpretation
(2d Ed.) page 71, “The purpose of interpreting an instrument is to see what is the
intention expressed by the words used. If from the imperfection of language it is
impossibleto know what the intention iswithout inquiring further, then seewhat the
circumstances were with reference to which the words were used, and what was the
object, appearing from those circumstances, which the persons using them had in
view.”

Holmesv. Elder, 94 SW.2d 390, 391-92 (Tenn.1936).

Whether the competitive restrictions of the Agreement are geographical or include products
areasinvolves material questions of fact asto theintentions of the parties. Thejudgment of thetrial
court granting summary judgment to Defendant is reversed and the case remanded for further
proceedings. Costs of the cause are assessed to Appellee.

WILLIAM B. CAIN, JUDGE
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