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In this post-divorce proceeding, thetrial court granted the petition of Lee Alan Haines (“ Father”) to
change the custody of the parties’ two minor children from Lisa Dawn Winton Haines (“Mother”)
to Father. The changein custody followed abench trial at which thetrial court heard, in chambers,
the testimony of the children as elicited by the leading questions of the Guardian Ad Litem (“the
GAL”). Theexaminationtook placeoutsidethe physical presenceof counsel for theparties. Mother
appeals, (1) challenging the change of custody; (2) questioning evidentiary rulings by thetria court;
and (3) asserting that thetrial court erred in allowing the children to be questioned in chambers by
the GAL outside the physical presence of counsel for the parties. We hold that the in-chambers
proceeding, as designed and conducted by the trial court, constitutes error. Because we deem the
error to be a violation of due process and prejudicial to the judicia process, we vacate the trial
court’ sjudgment in toto and remand for anew trial before a different judge.
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CHARLESD. SusaNO, JrR., J., delivered the opinion of the court, in which HERSCHEL P. FRANKS, P.J.,
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OPINION



Mother and Father were divorced on September 17, 2001. The parties entered into, and the
trial court approved, aMarital Dissolution Agreement (“the MDA”), which providesthat Mother is
to have sole custody of the children, Abigayle Leigh Haines (DOB: August 24, 1994) and Jessica
Dawn Haines (DOB: October 30, 1995) (collectively “the children”). Pursuant to the MDA, Father
was to have reasonable visitation with the children, including every other weekend, aternate
holidays, one week at Christmas, and two weeks in the summer.

On November 6, 2003, Father filed a petition for change of custody. Father alleged that a
substantial and material change of circumstanceswarranted amodification of custody and that it was
in the best interest of the children that they reside with him. Father set forth the following grounds
in support of his petition:

That prior to thedivorce [Mother] moved withthechildrento Middle
Tennessee. She subsequently took ajob asaJailor in White County.

[Mother] has cohabited with men to whom sheis not married.

[Mother] hastaken the childreninto abar in Texaswherethechildren
remained with her in the bar while she drank acohol and played
poker.

That since moving with the children, [Mother] has had a pattern of
having boyfriends and babysitters who have criminal records. It is
known at thistimethat [Mother’ s] current boyfriend isimprisonedin
Titusville, Tennessee. [Mother] hastakentheparties minor children,
on at least two occasions, to thisfacility and exposed the children to
the security checks and general unhealthy prison atmosphere.
[Mother] has aso encouraged the minor children to write letters to
her boyfriend in prison.

Further, [Mother] has left the children alone overnight instead of
providing adequate and proper supervision for the parties minor
children herself. [Father] would aver that [Mother] has failed to
provide a safe environment in which the minor children may reside
during coparenting time or as part of her sole custody of the children.

That [Mother] has recently left her previous job due to an in-house
investigation concerning alegationsthat shewas selling prescription
drugsin the jail. Since leaving this position, [Mother] has taken a
new job in Nashville, Tennessee which requires her to begin work at
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7:00 am. Therefore, she has been taking the children to a friends
[sic] house at approximately 4:00 am[.] to catch the bus for school.

(Paragraph numbering in original omitted). Father sought temporary and permanent custody of the
children, as well as a temporary restraining order prohibiting Mother from interfering with his
custody of the children.

The trial court adopted a temporary parenting plan that vested temporary custody of the
children with Father. The plan provided that M other would have visitation with the children every
other weekend. Following ahearingon November 14, 2003, thetrial court ordered that atemporary
restraining order previously entered against Mother be made permanent pending afina hearing.

On January 7, 2004, the trial court entered an order providing that Mother would have all
reasonabl e access for co-parenting time and for telephone contact with the children. On August 3,
2004, thetria court modified its earlier order by restricting Mother’ stelephone contact. The latter
order also permitted Father to tape-record all telephone conversations with Mother.

On October 18, 2004, Father filed amotion requesting that M other’ s co-parenting timewith
the children be supervised. In support of this motion, Father alleged that Mother directed the
children to misbehavein Father’ scarefor the purpose of affecting the outcome of this case; that she
instructed the children to falsely report to their teachers that they were scared of their stepmother,
Karen Haines; and that she told the children to expose their genitals to their stepbrother for the
purpose of creating trouble. On November 15, 2004, the trial court ordered that Mother’s co-
parenting time with the children be supervised at the Gardner Place in Maryville and further that
Mother’ s visitation with the children at their schools was suspended.*

Thetrial court conducted abench tria on May 25, 2005, and on June 14, 2005. On thefirst
date of the hearing, thetrial court heard the testimony of the minor children in chambers outside the
presence of counsel for the parties. The examination was conducted by the GAL, with the parties
and counsel observing viaclosed circuit television. The parties’ attorneys were then alowed to go
into the court’s chambers to ask questions of the children.

Thetrial court also heard the testimony of Father; his new wife; Mother; her new husband;
and numerous other witnesses who testified on behaf of Mother. After taking the matter under
advisement, the court entered its final judgment on August 31, 2005, granting Father’ s petition for
change of custody and adopting the proposed findings of fact and conclusions of law submitted by
Father.

1It appears from the record that a hearing took place on Father’s motion on October 26, 2004 and that the GAL
testified and filed written reports favoring Father on the allegations made (although the transcript of these proceedings
is not contained in the record). We note that Mother’s reply brief includes an argument that the trial court erred by
entering an order based upon the GAL’s testimony and reports. This matter was not presented in the “issues’ section
of Mother’s initial brief asrequired by Tenn. R. App. P. 27(a)(4). Accordingly, we will not consider this issue.
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The factual findings that formed the basis of the trial court’s decision to modify custody
include the following:

It is specifically found that [Mother] acted inappropriately with the
minor children, Abigail? and Jessica, in that [Mother] took the minor
children to a state prison on many occasions to visit with an inmate
with whom she had a persona relationship. It is specifically found
that [Mother] instructed the minor children to lieto the Judgein this
case about thefact that [Mother] had co-habited with variousmenin
the presence of the children. Further, it is found that [Mother]
instructed the minor children to act badly with [ Father] during the co-
parenting exchanges. Specifically it is found that [Mother] told the
childrento scream, cry, and refuseto go with [Father] when [Mother]
met [Father] at the Cookeville, Tennessee McDonald's restaurant,
and that she did this on more than one occasion. Further, it isfound
that [Mother] instructed the minor children to exposetheir genitalsto
their younger step-brother Brycein order to facilitate the step-brother
acting similarly and, therefore, providing [Mother] with reasonswhy
the minor children should be removed from [Father's] home.
Additionally, it isfound that [Mother] instructed the minor children
tolietotheir school teacherssayingthat they wereafraid of [Father’ s
wife, and that shedidthisinorder to further [Mother’ s| pending case.
Further, it isfound that [Mother] further asked the minor children to
behave badly and cause problems in the home with [Father] and his
wife, Karen. It is specifically found that [Mother] took the minor
children to beer parties, poker gamesandto abar in Texasthat served
alcohol. Further, itisfound that [Mother] placed photos of the minor
children on the automobilethat shewasusing or traveling in, and that
these photos surrounded a prominent sign stating “BLOUNT
COUNTY COURT TOOK MY CHILDREN AWAY FROM ME.
GUILTY UNTIL PROVEN INNOCENT”, and that this was
inappropriate and placed the minor children and the parties in this
case at risk in that strangers would perhaps be incited to some action
by thisinflammatory sign.

(Capitalization in original; paragraph numbering in original omitted). Thetria court specifically
found that Father was credible and that Mother lacked credibility.

Mother appeals and raises the following issues:

2Abigayle’ s name is misspelled in the transcript.
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1. Did the tria court err in hearing the testimony of the parties
minor childreninchamberswithout the presence of counsel for either
party and allowing the GAL to interrogate the children in aleading
manner about their opinions and other matters?

2. Didthetrial court err in refusing to admit hearsay statementsinto
evidence when they were subject to a hearsay exception?

3. Didthetria court err in granting Father’s petition for change of
custody without evidence of a material change in circumstances?

Our review of thetrial court’sfindings of fact is de novo upon the record, which comes to
us accompanied by a presumption of correctness, a presumption we must honor unless the
preponderance of the evidence is against those findings. Tenn. R. App. P. 13(d); Union Carbide
Corp. v. Huddleston, 854 SW.2d 87, 91 (Tenn. 1993). Thereisno presumption of correctness as
to thetrial court’s conclusions of law. Campbell v. Florida Steel Corp., 919 SW.2d 26, 35 (Tenn.
1996).

V.

Mother asserts that the trial court erred when it permitted the minor children to be
interrogated by the GAL about their opinions and other matters in a leading manner in chambers
outside the presence of parties’ counsel. We agree.

On April 15, 2005, Mother’ s counsel filed a motion with thetrial court seeking to have the
children appear beforethejudgefor a“privatein chambersmeeting.” Themotion specifically stated
that “ Jessica and Abigayle should have an opportunity to speak with the Honorable Judge Y oung
privately without theinfluence of either party to assist in making afina decisionthat isin their best
interests.” On May 16, 2005, a few days before the hearing, the trial court entered an order
addressing the motion as follows:

The Motion to hear the parties[sic] minor children inthe Honorable
Judge Y oung’ schambersis granted and agreed upon by both parties;

The parties [sic] minor children will serve merely as fact witnesses
only;

The [GAL] shall be present in chambers during the time that the
children are to speak to the Judge; and



The Honorable Judge Young will determine on the 25[th] day of
May, 2005 whether counsel for both parties shall aso be present in
chambers while the children speak to the Judge.

(Paragraph numberingin original omitted). Wehavegleaned from therecord that thetrial court later
determined that the interview of the children would take place outside the physical presence of the
parties and their counsel; that the children would be placed under oath; and that counsel would be
permitted in chambersto ask questionsafter having observed, by closed circuittelevision, theGAL’s
questioning.

The questioning of the minor children by the GAL in the judge' s chambers outside the
presence of counsel for the parties consumes approximately 25 pages of the transcript. In order to
give the reader the “flavor” of the interrogation, we have attached the most pertinent parts of the
GAL’sinterrogation as an appendix to this opinion.

At the conclusion of the GAL’ sexamination, thetrial court permitted counsel for the parties
to enter the room where the interrogation had occurred. They were then allowed to ask the children
guestions. During thistime, Father’s counsel elicited testimony from the children that Mother had
told them to expose their private parts to their stepbrother and that Mother had instructed them to
tell their teachersthat they were scared of their stepmother, Karen. At thistime, the GAL asked one
final question about whether Mother had instructed the children to be difficult to get along with in
the presence of Karen, and the children answered in the affirmative.

Mother’ sobjectionto the procedure utilized by thetrial court isthreefold: first, she contends
it was reversible error based solely upon the fact the trial court permitted the questioning of the
minor children by the GAL to be conducted outside the presence of the parties’ counsel; second, she
argues that it was error for the trial court to allow the GAL to interrogate the children in such a
blatantly leading manner; and finally, she assertsthat it waserror for thetrial court to allow the GAL
to interrogate the children about their opinions since the trial court’s order had provided that the
children would “serve merely as fact witnesses only.”

Inresponseto Mother’ sargument with respect to the absence of counsel, Father contendsthat
Mother was the one who requested that the children be interviewed privately in chambers; that
counsel, while not physically in the room, observed the children’ s testimony through closed circuit
television; and that, once counsel were permitted into the trial court’s chambers to ask questions,
Mother’s counsel failed to object to the previousy-given testimony. Father further asserts that the
trial court properly exerciseditsdiscretioninallowingthe GAL to ask thechildren|eading questions.
Finally, asto theissue of asking the children for their opinions, Father maintainsthat his petition for
change of custody was granted because he made out a solid case showing a material change of
circumstances and the best interest of the children. He contends the children’ s testimony that they
preferred to live with him had very little impact on the outcome.

In Rutherford v. Rutherford, 971 SW.2d 955, 956-57 (Tenn. Ct. App. 1997), we held that
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[t]he Trial Judge has discretion to interview children apart from the
courtroom setting if he considersit isin the best interest of the child.
However, if he elects to follow this procedure, he must examine the
child “ in the presence of attorneys for each side and in the presence
of the court reporter” Newburger v. Newburger, 10 Tenn. App. 555,
566 (1930), and in order to have a complete record on appeal, a
transcript of such evidence must be filed.

(Emphasis added). In Rutherford, the father filed a petition to rehear, pointing out that the mother
failed to object to the procedure utilized by thetrial judge. 1d. at 957. Inresponseto thisargument,
we filed another opinion, in which we said the following:

While we agree that counsel should have objected, failure to object
does not insulate the Trial Court from committing reversible error,
which we held wasto interview the child without making arecord of
the interview for purposes of review on appeal in the absence of the
attorneys.

Id.

In an earlier decision, State v. Mitchell, No. 03A01-9602-JV-00043, 1996 WL 659060, at
*2 (Tenn. Ct. App. E.S,, filed Nov. 14, 1996), we were presented with afactual scenario involving
aninterview of achild by atrial judge with only the guardian ad litem and the court reporter present.
We noted that “the practice of interviewing witnesses in chambers without counsel being present
violates the litigant’s right to due process of law.” 1d. at *3. In a more recent case, Mulkey v.
Mulkey, No. E2004—-00590-COA-R3-CV, 2004 WL 2412610, at * 3 (Tenn. Ct. App. E.S,, filed Oct.
28, 2004), the trial judge interviewed the children in camera with the parties’ attorneys present but
without a court reporter. Judge Herschel P. Franks, who authored the decision in Rutherford, filed
aconcurring opinion in Mulkey in which he noted that the failure to follow the procedure outlined
in Rutherford, i.e. having both the attorneys and a court reporter present for the examination of a
child, “is grounds, standing alone, to vacate and/or reverse” thetrial court’s judgment. 1d. at *6.

Relying upon Rutherford, we agree with Mother that the trial court’s failure to allow the
parties’ counsel to be physically present in chambers during the GAL’ s examination of the children
constitutes reversible error. Father appears to suggest that Mother invited this error by filing a
motion in which she requested that the children speak to the judge “ privately without the influence
of either party.” (Emphasisadded). We disagree. The motion refersto the “part[ies]” not being
present; it says nothing about counsel for the parties. Mother isnot culpableinthetrial court’ serror.

Moreover, we are disturbed by the overall tenor in which the GAL interrogated the children
on direct examination. The GAL began by asking the children: “Do you understand what thisisall
about? We' ve been over it many times, haven’'t we?’ The children nodded affirmatively to these
guestions. At the conclusion of hisquestioning, the GAL asked the children: “ Andwhat elsedid you
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volunteer to do this morning? Do you remember you asked me if | was retiring and running for
mayor, and you volunteered to votefor me, didn’t you?’ Again, the children nodded affirmatively,
and when asked who told them that he was running for mayor, one child answered, “Daddy.” Atone
point, the GAL even asked the children, “Y ou want your mom to get some help, don’t you?”’

As can be seen from areading of the appendix, the GAL interrogated these children, who
were at a young and impressionable age, with very leading questions. One example involved the
issue of Mother taking the children to visit an inmate in prison. The following questions are
illustrative:

Now, you told me when | first met you that one of the things that
realy, really troubled you was when you all would have to go to the
penitentiary to see your mom'’s boyfriend, Tex; do you remember
that?,

And shetook you to the penitentiary about fifteen timesyou told me.;

And that scared you every time and you didn’t like that at all, did
you? Isthat right?,

And we got that taken care of so you didn’t have to go back to the
penitentiary, youremember. And |’ m surethat Judgeisnot ever, ever
going to let anybody take you to the penitentiary again. Okay? That
was frightening, wasn't it?;

And you had bad dreams about it and everything, didn’t you?; and
finaly

Huh? But those bad dreams are over now. And I’'m sorry | haveto
bring that back up, but that’s part of what you shared with me that
troubled you, wasn't it?

The GAL dlicited the following testimony from the children whilethe parties’ counsel were
not present: (1) Mother took the children to visit her boyfriend in jail about 15 times and this was
realy troubling to them; (2) Mother told the children to lie to the judge about a man named Tom
spending the night; (3) Mother told the children to misbehave and be difficult when it was timeto
exchange with Father; and (4) Mother had severa men spend the night in the presence of the
children. Father points out that Mother failed to object once the attorneys were permitted in
chambers to question the children. While we agree that it would have been preferable for Mother
to state her objection on the record, we note that the “cat was already out of the bag,” so to speak,
by the time the attorneys were permitted in the court’ s chambers. Seealso Rutherford, 971 SW.2d
at 957 (noting that counsel’ sfailureto object “does not insulate” thetrial court from committing the



reversibleerror of interviewing the child in the absence of the attorneys and without making arecord
of the interview).

As demonstrated by the numerous examples in the appendix, we conclude that the trial
court’ sdecision to modify custody in favor of Father was tainted by the evidence that came through
the examination of the children by the GAL. Indeed, while being questioned in a leading manner
asto their opinionsand other matters, the children testified about most of the factual findings® made
by thetrial court in support of its decision to modify custody. It isclear that a substantial basisfor
the trial court’s decision relates back to the tainted, i.e., given outside the physical presence of
counsel, testimony that was elicited by the GAL.

We hold that the right to have counsel physically present during atrial court’ sinterview of
achild isasubstantial right, implicating, asit does, alitigant’sright to due process. The violation
of this constitutional right in the instant case, without more, justifies our decision to vacatethetrial
court’s judgment. However, even if we were to hold that this error does not rise to the level of a
constitutional violation, it would still beaseriousprocedural error and onethat “ more probably than
not affected the judgment . . . [and] result[ed] in prejudice to thejudicial process.” Tenn. R. App.
P. 36(b).

Because wefind it necessary to vacate the judgment of the trial court, and in the interest of
fairness, we direct the tria judge, with respect to future proceedings in this matter, to interchange
with another judge in his district or seek the appointment of another judge by the Administrative
Office of the Courts. Mother isentitled to have Father’ s petition heard by ajudge who has not been
exposed to this tainted testimony.

V.

Mother argues that the trial court erred in refusing to admit admissible hearsay statements
into evidence. Becausethis caseisbeing remanded for anew trial, we choose to addressthisissue.
We conclude that the hearsay statements are not subject to the exceptions urged by Mother. Hence,
we hold that the trial court was not in error when it refused to admit the testimony into evidence.

Mother specifically contendsthat two pieces of hearsay evidence should have been admitted
under the excited utterance exception to the hearsay rule. She aso argues that the testimony was
admissible because it was not offered to prove the truth of the matter asserted.

Lee Huddleston testified on behalf of Mother. The witness is the cousin of Mother’s new
husband. During Mr. Huddleston’ s testimony, he stated that he was carving pumpkins with the
parties’ childrenduringafamily reunion. Heexplained that one of thechildren wasvery relaxed and

3Only two factual findings— that M other took the children to beer parties, poker games, and abar in Texas and
that M other inappropriately placed photos of the children with a sign in her car and in doing so placed the children at
risk — were not included in the testimony of the children.
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then suddenly became extremely upset and began stabbing the pumpkin while exclaiming, “I hate
you, | hateyou, | hateyou.” Father’scounsel objected to thistestimony, and thetrial court sustained
the objection. In attempting to defend the admission of this testimony, Mother argued that she
believes the child was actualy referring to the child’s stepmother, Karen, during thisincident.*

The second piece of hearsay evidence came through the testimony of Barbara Burgess, with
whom Mother and the children had lived for ashort period of time. Ms. Burgess testified that one
of the children, who was visibly upset, confided in her that their stepmother Karen had blamed the
children for “kill[ing] her baby.” Apparently, and unfortunately, Karen Haines suffered a
miscarriage at some point in time. Again, counsel for Father objected, and the trial court quickly
sustained the objection.

A hearsay statement is “ a statement, other than one made by the declarant while testifying
at thetrial or hearing, offered in evidence to prove the truth of the matter asserted.” Tenn. R. Evid.
801(c). Such astatement isnot admissibleunlessitisshown to be admissible“as provided by the]]
rules [of evidence] or otherwise by law.” Tenn. R. Evid. 802. Tenn. R. Evid. 803(2) provides a
hearsay exception for “[a] statement relating to a startling event or condition made while the
declarant was under the stress of excitement caused by the event or condition.” Therulethat “trial
courts have broad discretion in determining the admissibility of evidence” iswell established. State
v. Stinnett, 958 S.W.2d 329, 331 (Tenn. 1997). Therefore, an appellate court will not reverse atria
court’s ruling regarding the admission or exclusion of hearsay evidence absent an abuse of
discretion. 1d.

In reverse order, we first address Mother’ s contention that these two pieces of evidence do
not qualify as hearsay because, according to her, they were not offered to prove the truth of the
matter asserted. Mother appearsto argue that the two statements were not offered to prove that the
childinfact hated the stepmother or that the stepmother in fact blamed the children for amiscarriage,
but rather that the statements were offered to show that the child was in a distraught state of mind.
We disagree with Mother and conclude that the statements were indeed hearsay because they were
offered to prove the truth of a negative relationship with the stepmother.

Having determined that the statements meet the hearsay definition, wenext addressMother’ s
argument that the hearsay statementsqualify for theexcited utterance exception under Tenn. R. Evid.
803(2). We conclude that the child’'s statements (1) relating to hating someone, supposedly her
stepmother, and (2) as to being blamed for her stepmother’s miscarriage, do not meet the excited
utterance exception urged by Mother. These statements simply do not “relat[ €] to a startling event
or condition,” and they were not “ madewhilethe declarant wasunder the stress of excitement caused
by the event or condition,” as required by the evidentiary exception under discussion. Indeed, Mr.
Huddleston testified that the child was very relaxed while carving the pumpkin and then suddenly
got upset without explanation. Asfor Ms. Burgess, she testified that the child was visibly upset

4 . . . . . .
W e note, in passing, that there is no evidence to support M other’s “belief.” Hence, we doubt the testimony’s
relevancy even if otherwise admissible under the Rules of Evidence.
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when she confided in her, but thereis nothing in her testimony to indicate that therewas a* startling
event or condition” or that the child was under the “stress of excitement” engendered by such an
event or condition when she made the statement to the witness.

Based upon this analysis, we conclude that the trial court did not abuse its discretion in
refusing to admit the hearsay statements at issue. Accordingly, we affirm the trial court’ s decision
to exclude the subject testimony.

VI.

Finally, Mother contendsthat thetrial court erred in granting Father’ s petition for change of
custody without evidence of achangein circumstances. In view of our decision on theissue of the
GAL’sinterrogation of the children outside the presence of the parties’ counsel, which requires a
new trial, we do not reach the merits of Mother’s claim that there has not been a change in
circumstancesin this case.

VII.

We vacate the judgment of thetrial court changing custody of the children from Mother to
Father. Thiscaseisremanded for anew trial beforeadifferent trial judge. Costson appeal aretaxed
to the appellee, Lee Alan Haines.

CHARLESD. SUSANO, JR., JUDGE
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