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D. MICHAEL SWINEY, J., concurring and dissenting.

I concur with the majority’s decision to affirm the Trial Court’s denial of

Plaintiff’s claim for adverse possession of the property in dispute.  I also concur in the

majority’s decision to affirm the Trial Court’s ruling that Defendants may construct the fence

where proposed as that fence is constructed entirely on Defendants’ property and does not,

as found by the majority, interfere with Plaintiff’s use of the easement in any way.

Where I part from the majority’s Opinion is its modifying the Chancellor’s

judgment to require Defendants to construct their fence in a particular way and manner.  I

would affirm the Trial Court’s judgment in its entirety.  I know of nothing in Tennessee law

that serves as any basis for this Court or any other court, under the evidence as presented in

the record now before us, to require Defendants to construct a fence only of a specific type

when that fence is entirely on their property and which interferes in no way with Plaintiff’s

use of the easement.  I would affirm the Chancellor’s judgment in its entirety.

As I would affirm the Chancellor’s judgment in its entirety, I also would tax

costs on appeal solely to the Appellant, Brenda Duncan Albright, and her surety.

____________________________________
D. MICHAEL SWINEY, JUDGE


