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This is an appeal from a decision of the Tennessee O ains
Conmi ssi on wherei n the comm ssi oner determ ned t hat the occurrences
at issue constituted a taking of property by the State of Tennessee
rather than a nuisance. The conmm ssioner concluded that the
exclusive renedy for a taking is an inverse condemation action
pursuant to T.C A 8§ 29-16-123. Since actions predicated on
i nver se condemmation are outside the scope of the jurisdiction of
the d ai ns Conmi ssion, the comm ssioner dismssed the claim This

appeal resulted. W reverse the judgnment of the comm ssioner.

The salient facts case are not in dispute. Ardis Mbile Hone
Park is | ocated on property adjacent to State H ghway 29. As the
St at e began neari ng conpl etion of this highway project in 1988, M.
Vernon Ardis, the owner of the property, noticed that during
periods of rainfall, portions of his property would flood.® As
soon as he becane aware of the problem he contacted the appropri-
ate state officials. M. Ardis and the highway officials cooper-
ated in an attenpt to alleviate the problembut were unsuccessful.

It appeared that the construction of the highway had changed
the natural drainage pattern of the area so that while | ess water

drained onto M. Ardis' land, the velocity was increased.

M. Ardis died during the pendency of this action. His wi dow, Ms. Ethel
Ardis, is maintaining the action.



The area of M. Ardis' property subjected to flooding
contai ned a septic systemoperating for the benefit of an adjacent
nobi | e hone park and a service station. Wen the flooding began,
M. Ardis began experiencing problenms with the septic system M.
Ardis, in cooperation with the Health Departnent, kept the septic
system probl ens under control until a permanent renmedy could be
found. M. Ardis and two other | andowners in the area pool ed funds

to have county sewer services extended to the area.

When t he hi ghway personnel were unable to solve the flooding
problem M. Ardis tinely filed aclaimwith the Division of Cains
Adm ni stration of Tennessee pursuant to T.C A §89-8-401, et seq.
The claimwas referred to the clains comm ssioner. In April, 1993,

a hearing was held and extensive testinony was taken.

In My, 1995, the comm ssioner filed his opinion. The

comm ssi oner found, under the authority of Burchfield v. State, 774

S.W2d 178 (Tenn. App. 1988), that the problens conplained of
anount to a taking, that the proper avenue of relief would be an
action in inverse condemation, and that the clains comm ssion had
no jurisdiction over inverse condemation actions. The comm ssion-

er then dismssed the claim This appeal resulted.



Ms. Ardis has presented several issues on appeal, however, we
feel that they can be conbi ned and nore succinctly stated: Didthe
commi ssioner err in determining that the exclusive renedy under

these facts was an action in inverse condemati on?

Qur review of this case is de novo upon the record with a
presunption of correctness of the findings of fact by the comm s-
sioner. Unless the evidence preponderates agai nst the findings, we

nmust affirm absent error of law. Sanders v. State, 783 S. W 2d 948

(Tenn. App. 1989); Rule 13(d), Tennessee Rules of Appellate
Procedure. No such presunption attaches to concl usions of | aw. See

Adans v. Dean Roofing Co., 715 S.W2d 341, 343 (Tenn. App. 1986).

The conmm ssioner and the state rely upon Burchfield, supra.

In Burchfield, Judge Goddard, speaking for the court, discussed a

mul titude of cases bearing on the subject at hand, both pro and

con, and in conclusion stated as foll ows:

Upon consideration of all the cases, we conclude
t hat whet her a taking has occurred depends on the facts
of each case, specifically, the nature, extent and
duration of the intrusion.

As already noted, we believe the facts of this case
nore nearly parallel the cases where a taking has been
held to occur than those where it has not, and con-
sequently find as to this issue in favor of the State.

Burchfield, at page 183.



As pointed out in Burchfield, however, The Tennessee C ai ns

Conmi ssion Act, codified at T.C.A. 8 9-8-101, et seq., was enacted
in 1984 and specifically included the word “nui sance” as falling
within the jurisdiction of the clainms comm ssion. The conditions

conpl ai ned of in Burchfield predated the enactnent of The Tennessee

Clains Conmmission Act, therefore, the act had no effect on

Burchfi el d.

T.C.A 8§ 9-8-307 provides in pertinent part as foll ows:

9-8-307. Jurisdiction —C aims —Wiver of actions
— Standard for tort liability — Danmages —+nmunities —
Definitions — Transfer of clains. — (a)(1) The com
m ssion or each conm ssioner sitting individually has
exclusive jurisdiction to determne all nonetary clains
agai nst the state falling within one (1) or nore of the
foll ow ng categories

(A . . .

(B) Nuisances created or maintained,

* * * *

The lawis well-settled inthis jurisdictionthat if the owner
of higher lands alters the natural condition of his property so
that surface water collects and pours in concentrated formor in
unnatural quantities upon |ower |ands, he will be responsible for

all danmages caused thereby to the possessor of the |ower |ands.



See Slatten v. Mtchell, 124 S.W2d 310 (Tenn. App. 1938). It is

equally well -settled that a wongful interference with the natural
dr ai nage of surface water causing injury to an adjoi ni ng | andowner

constitutes an actionable nuisance. Dixon, et al. v. City of

Nashville, 203 S.wW2d 178 (Tenn. App. 1946) Also, a nuisance is
anyt hi ng whi ch annoys or disturbs the free use of one's property,
or which renders its ordinary use or physical occupation unconfort-

able. See Caldwell v. Knox Concrete Products, Inc., 391 S.W2d 5

(Tenn. App. 1964). Cenerally, a nuisance does not depend upon
negl i gence al t hough negl i gence may exi st. The nui sance consi sts of
the harnful effects or the danger of the thing. (citations

omtted.) Zollinger v. Carter, 837 S.W2d 613 (Tenn. App. 1992).

W are satisfied that under the facts of this case, the
actions of the state in changing the natural flow of water onto the
Ardis property constitutes a nui sance for which a nonetary claim
may be maintained and that under the |law now prevailing the
comm ssion or comm ssioner has express jurisdiction for clains
soundi ng in nuisance. Inverse condemation is not the exclusive

remedy.

We reverse the judgnent of the clains comm ssioner dismssing

the action for lack of jurisdiction. W remand the cause to the



clainms comm ssioner for such other and further action as may be

necessary to conclude this action.

Don T. McMiurray, J.

CONCUR:

Her schel P. Franks, J.

Charl es D. Susano, Jr., J.
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ORDER

This appeal cane on to be heard upon the record from the
cl ains comm ssion, briefs and argunent of counsel. Upon consi der-
ation thereof, this Court is of opinion that there was reversible
error bel ow.

We reverse the judgnent of the clains comm ssioner dism ssing
the action for lack of jurisdiction. W remand the cause to the
claims comm ssioner for such other and further action as may be

necessary to conclude this action.



PER CURI AM



