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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

ANI TA K.  BEETS,  VI CKI  BUNDREN, )   C/ A NO.  03A01- 9506- CV- 00184
VI CTOR CHI N,  J ACKI E GOODMAN, )
J AMES GOODMAN,  MI CHAEL GUSH, )   KNOX LAW
WI LLI AM HALE,  GERI  HANKI NS, )
LUCI LLE LAYDEN,  KI MBERLY )   HON.  HAROLD WI MBERLY,
LOVEDAY ROMI NES,  TOLLI E )   J UDGE
MULLI NS,  DARRELL SELVI DGE, )
MARYJ ANE WADHAMS,  CHERYL )
Mc NALEY,  DAVI D WI LSON, )

)
Pl a i nt i f f s - Appe l l a nt s , )

)
v . )

)
PI ONEER WESTERN PROPERTI ES, )
CORPORATI ON,  d/ b/ a  CREEKRI DGE )
APARTMENTS;   PI ONEER WESTERN )
PROPERTI ES I NCOME FUND LI MI TED)
PARTNERSHI P,  d/ b/ a  CREEKRI DGE )
APARTMENTS;   a nd EVANS REALTY, )
I NCORPORATED,  d/ b/ a  CREEKRI DGE)
APARTMENTS, )   VACATED

)   AND
De f e nda nt s - Appe l l e e s . )   REMANDED

HERBERT S.  MONCI ER,  Knoxvi l l e ,  f or  Pl a i nt i f f s - Appe l l a nt s .

J OHN D.  SCHWALB a nd J OHN M.  BRYANT,  J R. ,  BREWER,  KRAUSE,
BROOKS & MI LLS,  Na s hvi l l e ,  f or  De f e nda nt s - Appe l l e e s .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on pl a i nt i f f s  s ue d " f or  da ma ge s  a nd f or
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vi ol a t i ons  of  Te nne s s e e ' s  ' Uni f or m Re s i de nt i a l  La ndl or d a nd

Te na nt  Ac t '  [ c odi f i e d a t  T. C. A.  §66- 28- 101,  e t  s e q. ]  r e s ul t i ng

f r om a  f i r e  on Augus t  11,  1989 i n  a  r e s i de nt i a l  a pa r t me nt

c ompl e x known a s  Cr e e kr i dge  Apa r t me nt s "  i n  Knoxvi l l e .   The

j udgme nt  r e ve a l s  t ha t  a t  t he  c onc l us i on of  a l l  t he  e vi de nc e ,

pl a i nt i f f s  move d f or  a  di r e c t e d ve r di c t  " on t he  i s s ue  of

l i a bi l i t y  f or  a  vi ol a t i on of  t he  hous i ng a nd bui l di ng c ode s  of

t he  Ci t y of  Knoxvi l l e ,  whi c h i s  i nc or por a t e d i n  t he  Te nne s s e e

Re s i de nt i a l  La ndl or d a nd Te na nt  Ac t " ,  a nd " t he  c our t  wa s  of

t he  opi ni on t ha t  s a i d mot i on wa s  we l l  t a ke n a nd t he r e  be i ng no

di s put e  t ha t  t he  de f e nda nt s  vi ol a t e d Se c t i on 502. 7 of  t he  Fi r e

Pr e ve nt i on Code  a nd,  i n  t ur n T. C. A.  §66- 28- 304( 1)  a nd

a c c or di ngl y t he  c our t  di r e c t e d a  ve r di c t  on t he  i s s ue  of

l i a bi l i t y a ga i ns t  t he  de f e nda nt s " .

The  j ur y r e t ur ne d a  ve r di c t  of  da ma ge s  f or  e a c h of

t he  pl a i nt i f f s  a nd t he  Cour t  a wa r de d pr e - j udgme nt  i nt e r e s t  t o

pl a i nt i f f s .   The  Cour t  r e f us e d t o  a wa r d a t t or ne y ' s  f e e s  unde r

t he  Te nne s s e e  Re s i de nt i a l  La ndl or d a nd Te na nt  Ac t ,  be c a us e  he

c onc l ude d " t ha t  s a i d s t a t ut e  doe s  not  pr ovi de  f or  a t t or ne y ' s

f e e s  unde r  t he  f a c t s  of  t hi s  c a s e " .   Pl a i nt i f f s  ha ve  a ppe a l e d,

i ns i s t i ng t he y a r e  e nt i t l e d t o  a t t or ne y ' s  f e e s  unde r  T. C. A.

§66- 28- 501 whi c h pr ovi de s :

Nonc ompl i anc e  wi t h r e nt al  agr e e me nt  by l andl or d.  -
( a )  Exc e pt  a s  pr ovi de d i n  t hi s  c ha pt e r ,  t he  t e na nt
ma y r e c ove r  da ma ge s ,  obt a i n i nj unc t i ve  r e l i e f  a nd
r e c ove r  r e a s ona bl e  a t t or ne y' s  f e e s  f or  a ny
nonc ompl i a nc e  by t he  l a ndl or d wi t h t he  r e nt a l
a gr e e me nt  or  a ny s e c t i on of  t hi s  c ha pt e r  upon gi vi ng
f our t e e n ( 14)  da ys '  wr i t t e n not i c e . "

Pl a i nt i f f s  da ma ge s  we r e  ba s e d on t he  vi ol a t i on of  T. C. A.  §66-

28- 304( 1)  whi c h pr ovi de s :

Mai nt e nanc e  by l andl or d.  -  ( a )  The  l a ndl or d s ha l l :
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( 1)  Compl y wi t h r e qui r e me nt s  of  a ppl i c a bl e
bui l di ng a nd hous i ng c ode s  ma t e r i a l l y  a f f e c t i ng
he a l t h  a nd s a f e t y; "

a nd t he y i ns i s t  t he y ha ve  s a t i s f i e d t he  s t a t ut or y r e qui r e me nt

f or  r e c ove r i ng a t t or ne y ' s  f e e s ,  be c a us e  t he y ga ve  t he

r e qui s i t e  not i c e  a nd r e c ove r e d " da ma ge s "  ba s e d upon t he

l a ndl or d ' s  non- c ompl i a nc e  wi t h t he  Ac t .

De f e nda nt s  c ount e r  t ha t  t he  l e t t e r  f r om pl a i nt i f f s '

a t t or ne y s e nt  Augus t  18,  1989,  s e ve n da ys  a f t e r  t he  f i r e ,  di d

not  s a t i s f y t he  r e qui r e me nt s  of  t he  s t a t ut e ,  a nd a s s e r t  t he

s t a t ut e  c ont e mpl a t e s  t he  t e na nt  wi l l  gi ve  " pr i or "  not i c e  of

t he  r e nt a l  a gr e e me nt  br e a c h or  non- c ompl i a nc e ,  t he  pur pos e  of

whi c h i s  t o  a f f or d t he  l a ndl or d t he  oppor t uni t y  t o  r e me dy a ny

br e a c h or  non- c ompl i a nc e .

I n i nt e r pr e t i ng t hi s  Ac t ,  we  mus t  t a ke  i nt o a c c ount

t he  pur pos e s  of  t he  Ac t  a s  pr onounc e d by t he  Le gi s l a t ur e  a nd

c odi f i e d a t  T. C. A.  §66- 28- 103.   Thi s  s e c t i on pr ovi de s  " t hi s

c ha pt e r  s ha l l  be  l i be r a l l y  c ons t r ue d a nd a ppl i e d t o  pr omot e

i t s  unde r l yi ng pur pos e s  a nd pol i c i e s , "  a nd a mong i t s

unde r l yi ng pur pos e s  a nd pol i c i e s  a r e  t o  " pr omot e  e qua l

pr ot e c t i on t o a l l  pa r t i e s " .   

Whi l e  a  pur pos e  of  t he  14 da y r e qui r e me nt  i s  t ha t

a r gue d by de f e nda nt s  a s  t o  c ont i nui ng vi ol a t i ons ,  l i be r a l l y

c ons t r ui ng t he  Ac t  r e a di l y  de mons t r a t e s  t ha t  t he  Ac t  i s  not  s o

l i mi t e d.   The  s t a t ut e  pr ovi de s  t ha t  whe n a  pl a i nt i f f  r e c ove r s

da ma ge s  ba s e d on a  vi ol a t i on of  t he  Ac t ,  s he  " ma y"  r e c ove r

r e a s ona bl e  a t t or ne y' s  f e e s  whe r e  t he  r e qui s i t e  not i c e  ha s  be e n

gi ve n.   I t  i s  not e d t ha t  t he  s t a t ut e  c ont e mpl a t e s  t he  gi vi ng

of  not i c e  i n a l l  c a s e s  a f t e r  a  vi ol a t i on of  t he  s t a t ut e  or

l e a s e  a gr e e me nt  ha s  oc c ur r e d,  a nd t he  s t a t ut e  doe s  not
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Fi r e  o r  c a s u a l t y  da ma g e .  -  ( a )  I f  t h e  d we l l i n g  u n i t  o r  p r e mi s e s  a r e  

d a ma g e d  o r  d e s t r o y e d  b y  f i r e  o r  c a s u a l t y  t o  a n  e x t e n t  t h a t  t h e  u s e  o f

t h e  d we l l i n g  u n i t  i s  s u b s t a n t i a l l y  i mp a i r e d ,  t h e  t e n a n t :

( 1 )  Ma y  i mme d i a t e l y  v a c a t e  t h e  p r e mi s e s ;   a n d

( 2 )  Sh a l l  n o t i f y  t h e  l a n d l o r d  i n  wr i t i n g  wi t h i n  f o u r t e e n  ( 1 4 )  d a y s

t h e r e a f t e r  o f  t h e  t e n a n t ' s  i n t e n t i o n  t o  t e r mi n a t e  t h e  r e n t a l  a g r e e me n t ,

i n  wh i c h  c a s e  t h e  r e n t a l  a g r e e me n t  t e r mi n a t e s  a s  o f  t h e  d a t e  o f

v a c a t i n g .

( b )  I f  t h e  r e n t a l  a g r e e me n t  i s  t e r mi n a t e d ,  t h e  l a n d l o r d  s h a l l

r e t u r n  a l l  p r e p a i d  r e n t  a n d  s e c u r i t y  d e p o s i t s  r e c o v e r a b l e  u n d e r  § 6 6 - 2 8 -

3 0 1 .   Ac c o u n t i n g  f o r  r e n t  i n  t h e  e v e n t  o f  t e r mi n a t i o n  o r  a p p o r t i o n me n t

i s  t o  o c c u r  a s  o f  t h e  d a t e  o f  t h e  c a s u a l t y .
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di f f e r e nt i a t e  a mong vi ol a t i ons  f or  t he  pur pos e  of  a wa r di ng

f e e s .

De f e nda nt s  f ur t he r  a r gue  t ha t  T. C. A.  §66- 28- 503 1

a ddr e s s e s  t he  e ve nt  of  f i r e  or  c a s ua l t y  da ma ge  t o  a  dwe l l i ng

uni t  but  doe s  not  pr ovi de  f or  a t t or ne y ' s  f e e s .   Thi s  s e c t i on

s e t s  f or t h  t he  r i ght s  of  t he  pa r t i e s  i n  t he  e ve nt  of

de s t r uc t i on by f i r e  a s  i t  r e l a t e s  t o  t he  me c ha ni c s  of  t he

l e a s i ng a gr e e me nt ,  a nd doe s  not  a ddr e s s  t he  i s s ue  of  da ma ge s

r e c ove r a bl e  by t e na nt s  f or  ot he r  vi ol a t i ons  of  t he  l e a s e  or

t he  Ac t ,  a l t hough a  vi ol a t i on of  §66- 28- 503 c oul d a f f or d a

ba s i s  f or  r e c ove r y of  a t t or ne y ' s  f e e s .

Fi na l l y ,  de f e nda nt s  a r gue  t ha t  t he  Tr i a l  J udge  i n

f a c t  e xe r c i s e d hi s  di s c r e t i on i n  not  a wa r di ng a t t or ne y ' s  f e e s

unde r  t he  a c t .   We  c a nnot  a gr e e .   We  be l i e ve  t he  Tr i a l  J udge

c onc l ude d t ha t  t he  Ac t  di d not  ve s t  hi m wi t h di s c r e t i on t o

a wa r d a t t or ne y' s  f e e s ,  a nd we  c a nnot  e xe r c i s e  hi s  di s c r e t i on.  

Ac c or di ngl y,  we  a r e  va c a t i ng t he  j udgme nt  a nd r e ma ndi ng f or

t he  Tr i a l  J udge  t o  de t e r mi ne  whe t he r  or  not  pl a i nt i f f s  s houl d

be  a wa r de d a t t or ne y ' s  f e e s ,  t a ki ng i nt o c ons i de r a t i on a l l  t he

c i r c ums t a nc e s  s ur r oundi ng t hi s  a c t i on.

The  Ac t  doe s  not  c ont e mpl a t e  a n a wa r d of  a t t or ne y ' s

f e e s  i n  e ve r y c a s e ,  a nd t he  Tr i a l  J udge  ha s  br oa d di s c r e t i on



5

i n de c i di ng t hi s  i s s ue .

The  c os t s  of  t he  a ppe a l  a r e  a s s e s s e d t o  t he

de f e nda nt s .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Don T.  Mc Mur r a y,  J .


