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O P I  N I  O N

Fr a nks .  J .

I n  t hi s  c ont r a c t  a c t i on,  t he  Tr i a l  J udge  a wa r de d

pl a i nt i f f  da ma ge s  a nd i nj unc t i ve  r e l i e f .   De f e nda nt  ha s

a ppe a l e d.

The  ge ne s i s  of  t hi s  di s put e  i s  whe n De a n

Wi ne ga r dne r ,  a n e mpl oye e  of  Na t i ona l  Book Wa r e hous e  ( NBW) ,

l e f t  i t s  e mpl oyme nt  i n  or de r  t o  s t a r t  hi s  own book bus i ne s s ,

Book- Ma r t .   Wi ne ga r dne r  a nd NBW Pr e s i de nt  Pa ul  Cowe l l

c ont i nue d t o  do bus i ne s s  t oge t he r  f or  a  t i me ,  wi t h Book- Ma r t
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pur c ha s i ng muc h of  i t s  i nve nt or y f r om NBW.   Howe ve r ,  whe n

t he i r  c ompa ni e s  be ga n t o  c ompe t e ,  t he y t r i e d t o  r e s ol ve  t he

f r i c t i on be i ng c r e a t e d by a l l e ge dl y e nt e r i ng i nt o s e ve r a l  or a l

a nd wr i t t e n a gr e e me nt s .   

Ac c or di ng t o  pl a i nt i f f ,  t he  or i gi na l  or a l  a gr e e me nt

e nc ompa s s e d s e ve r a l  poi nt s :   Book- Ma r t  woul d s e l l  NBW a l l  of

i t s  t e mpor a r y s t or e  i nve nt or y a nd r e l a t e d a s s e t s ,  NBW woul d

de l i ve r  i nve nt or y t o  Book- Ma r t  f or  c e r t a i n  s t or e  l oc a t i ons ,

NBW woul d a s s i gn or  s ubl e t  c e r t a i n  pr opos e d pe r ma ne nt  s t or e s

t o Book- Ma r t ,  a nd NBW woul d gi ve  Book- Ma r t  a  r i ght  of  f i r s t

r e f us a l  ove r  s t or e s  i t  p l a nne d t o  ope n i n  Fl or i da .   Ac c or di ng

t o De f e nda nt  NBW,  t he  pur c ha s e  of  Book- Ma r t ' s  t e mpor a r y a s s e t s

wa s  unde r t a ke n wi t h t he  unde r s t a ndi ng t ha t  Book- Ma r t  woul d

t he r e a f t e r  s t a y out  of  t he  t e mpor a r y book s a l e s  bus i ne s s  a nd

woul d c onf i ne  i t s  ope r a t i ons  t o  t he  s t a t e  of  Fl or i da .

 Two a gr e e me nt s  we r e  r e duc e d t o  wr i t i ng:  a  Ma r c h 9,

1990 c ont r a c t  f or  t he  pur c ha s e  of  Book- Ma r t ' s  t e mpor a r y s t or e

i nve nt or y a nd a n Augus t  27,  1990 a gr e e me nt  r e ga r di ng t he  r i ght

of  f i r s t  r e f us a l  ove r  Fl or i da  s t or e s .   

Dur i ng 1990- 3,  NBW ga ve  Book- Ma r t  t he  c ont r a c t e d f or

r i ght  of  f i r s t  r e f us a l  ove r  ne w Fl or i da  s t or e s .   Thi s  pr a c t i c e

c ont i nue d a f t e r  NBW Pr e s i de nt  Cowe l l  l e f t  t he  c ompa ny a nd

a f t e r  Book- Ma r t  be ga n t o  ope n ot he r  s t or e s  out s i de  of  Fl or i da .

But  i n  1993,  NBW ope ne d a  s t or e  on Sa ni be l  I s l a nd wi t hout

gi vi ng Book- Ma r t  a  r i ght  of  f i r s t  r e f us a l .  Book- Ma r t  f i l e d

s ui t  t o e nf or c e  t he  a gr e e me nt .   NBW de ni e d t ha t  t he  Pl a i nt i f f

wa s  e nt i t l e d t o  r e l i e f ,  s ought  t o  ha ve  t he  a gr e e me nt  de c l a r e d

voi d,  a nd s ought  da ma ge s  a ga i ns t  Pl a i nt i f f .   

The  Tr i a l  Cour t  de t e r mi ne d t ha t  t he  pa r t i e s  ma de
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onl y t he  a gr e e me nt s  r e f l e c t e d i n  t he  wr i t t e n doc ume nt s .   The

c our t  f ound t ha t  t he  pa r t i e s  di d not  a gr e e  t ha t  Book- Ma r t

woul d be  l i mi t e d t o  doi ng bus i ne s s  i n  Fl or i da  a nd t he r e  wa s  no

ove r - r e a c hi ng,  unf a i r ne s s ,  l a c k of  me e t i ng of  t he  mi nds ,

mi s t a ke ,  or  f a i l ur e  of  c ons i de r a t i on.   The  c our t  de t e r mi ne d

t ha t  Book- Ma r t  ha d i nt e nde d t o  e xpa nd i t s  bus i ne s s ,  ha d be e n

s uc c e s s f ul  wi t h t he  t e mpor a r y book s a l e  f or ma t ,  a nd woul d not

ha ve  a gr e e d t o l i mi t i ng i t s  bus i ne s s  t o t he  s t a t e  of  Fl or i da .  

Fur t he r ,  NBW Pr e s i de nt  Cowe l l ,  a n e xpe r i e nc e d bus i ne s s ma n,   

woul d ha ve  i ns i s t e d t ha t  s uc h a  r e s t r i c t i on be  i nc l ude d i n  t he

s i gne d a gr e e me nt s ,  ha d i t  be e n i nt e nde d.   On t hi s  ba s i s  t he

c our t  or de r e d t he  e nf or c e me nt  of  t he  r i ght  of  f i r s t  r e f us a l

opt i on,  da ma ge s  i n  t he  f or m of  l os t  pr of i t s  f r om t he  NBW

Fl or i da  s t or e s  ope ne d i n  vi ol a t i on of  t he  a gr e e me nt ,  a nd

a t t or ne ys  f e e s .   The  c our t  l a t e r  a me nde d i t s  or de r  t o  s t a t e

t ha t  t he  i nj unc t i on a ppl i e d t o  bot h pe r ma ne nt  a nd t e mpor a r y

NBW s a l e s  i n Fl or i da .        

At  t he  out s e t  of  our  a na l ys i s ,  we  not e  t ha t  NBW ha s

f i l e d a  mot i on t o c ons i de r  pos t  j udgme nt  f a c t s ,  i . e . ,  t he

f i l i ng of  t wo ne w l a ws ui t s  by NBW a ga i ns t  Book- Ma r t ,  s e e ki ng a

de c l a r a t or y j udgme nt  a nd c ha r gi ng br e a c h of  c ont r a c t .   NBW

a r gue s  t ha t  t he  ne w s ui t s  a r e  t he  t ype  of  pos t - j udgme nt

pr oc e e di ng t ha t  s houl d be  c ons i de r e d i n  or de r  f or  t he  Cour t  t o

" a de qua t e l y e xa mi ne  t he  s c ope ,  i nde f i ni t e ne s s ,  a nd unc e r t a i nt y 

i nhe r e nt  t o  t he  a gr e e me nt  whi c h t he  Cha nc e r y Cour t  ha s

e nf or c e d. "   Unde r  Rul e s  of  Appe l l a t e  Pr oc e dur e ,  Rul e  14,  a n

a ppe l l a t e  c our t  ha s  di s c r e t i on t o  c ons i de r  f a c t s  oc c ur r i ng

a f t e r  j udgme nt  whi c h a r e  unr e l a t e d t o  t he  me r i t s  or  not

ge nui ne l y di s put e d.    
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Appe l l a t e  c ons i de r a t i on of  a  ne w s ui t  f i l e d be t we e n

t he  pa r t i e s  wa s  a ddr e s s e d by t he  Supr e me  Cour t  i n  St at e ,  e x

r e l .  SCA Che m. ,  e t c .  v .  Koni gs be r g ,  636 S. W. 2d 430,  432 ( Te nn.

1982) ,  whe r e  t he  Cour t  r e f us e d t o  c ons i de r  s uc h f a c t s ,  s t a t i ng

t ha t  i t  wa s  " i na ppr opr i a t e  t o  c ons i de r  upon t hi s  a ppe a l

ma t t e r s  pe r t a i ni ng t o  s ubs e que nt  l i t i ga t i on now pe ndi ng i n  t he

t r i a l  c our t . . . . " .   I n  t hi s  c a s e ,  a ppe l l a nt ' s  a l l e ga t i ons  ha ve

not  be e n t e s t e d i n  t he  Tr i a l  Cour t ,  a nd a r e  di s put e d by t he

a ppe l l e e .   Ac c or di ngl y,  t he s e  a l l e ga t i ons  a r e  not  c a pa bl e  of

" r e a dy de mons t r a t i on"  a s  r e qui r e d by Rul e  14 a nd ha ve  not  be e n

" e s t a bl i s he d a t  t r i a l , "  a s  r e c omme nde d by t he  Advi s or y

Commi s s i on.   Mor e ove r ,  t he  f a c t s  a r e  out s i de  t he  s c ope  of  Rul e

14 c ons i de r a t i on be c a us e  t he  a l l e ga t i ons  go t o  t he  me r i t s  of

t he  c a s e .   Se e  Town of  Dandr i dge  v .  Pat t e r s on,  827 S. W. 2d 797

( Te nn.  App.  1991) .   The  mot i on i s  ove r r ul e d.   

The  Tr i a l  Cour t ' s  i nt e r pr e t a t i on of  t he  a gr e e me nt

a r e  c onc l us i ons  of  l a w a nd r e vi e we d de  nov o  by t hi s  Cour t .  

T. R. A. P.  Rul e  13( d) .  Hi l l  v .  Te nne s s e e  Rur al  He al t h I mp.

As s ' n ,  882 S. W. 2d 801 ( Te nn.  App.  1994) .

Whe n t he  " l a ngua ge  of  a  c ont r a c t  i s  pl a i n a nd

una mbi guous  i t  i s  t he  dut y of  t he  Cour t  t o  i nt e r pr e t  a nd

e nf or c e  i t  a s  wr i t t e n. . . . "   Dunn v .  Uni t e d Si e r r a Cor p. ,  612

S. W. 2d 470,  473 ( Te nn.  Ct .  App.  1980) .   Appe l l a nt  a r gue s  t he

c ont r a c t  s houl d not  e nf or c e d be c a us e  of  unc e r t a i nt y.   

Unc e r t a i nt y i s  f ound whe n a  c our t  c a n not  pe r c e i ve  t he

r e s pe c t i ve  obl i ga t i ons  of  t he  pa r t i e s  f or  e nf or c e me nt .  Hi ggi ns

v .  Oi l ,  Che m.  a nd At omi c  Wor k e r s '  I nt ' l  Uni on ,  811 S. W. 2d 875.

880 ( Te nn.  1991) .   I n  t hi s  c a s e  t he  s ubj e c t  ma t t e r  i s

i de nt i f i e d,  t he  e s s e nt i a l  c ommi t me nt  a nd a r r a nge me nt  a r e
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Bo o k ma r t  c h a r g e s  t h e  i s s u e  o f  u n c e r t a i n t y  wa s  n o t  r a i s e d  i n  t h e  Tr i a l  

Co u r t .   Ho we v e r ,  i t  d o e s  a p p e a r  t o  h a v e  b e e n  r a i s e d  i n  a p p e l l a n t ' s

a n s we r  wh i c h  s e t  f o r t h  " t h e  a g r e e me n t  i s  v a g u e  a n d  a mb i g u o u s  a s  d r a f t e d

a n d  r e q u i r e s  i n f o r ma t i o n  b e y o n d  t h e  f o u r  c o r n e r s  i n  o r d e r  t o  b e

c o mp r e h e n s i b l e . "   Wh i l e  t h e  t e r m i n d e f i n i t e n e s s  i s  n o t  u s e d ,  we  c o n c l u d e

t h e  i s s u e  wa s  s u f f i c i e n t l y  r a i s e d .
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e xpl a i ne d,  a nd t he  not i c e  r e qui r e d f or  t he  r i ght  of  f i r s t

r e f us a l  a nd t he  t i me  f r a me  f or  a c c e pt a nc e  i s  s pe c i f i e d.  

Unc e r t a i nt y 1 i s  not  a  ba s i s  t o  voi d t hi s  c ont r a c t .  

The  bi l l  of  s a l e  f or  Book- Ma r t ' s  t e mpor a r y i nve nt or y

i s  a  c l e a r ,  s e e mi ngl y s e l f - c ont a i ne d doc ume nt .   The r e  i s

c ons i de r a t i on a nd t he  t e r ms  s t a t e  t he  pr i c e  a nd i t e ms  be i ng

s ol d.   The r e  a r e  no r e f e r e nc e s  t o  ot he r  c ont r a c t s ,  va gue

r e pr e s e nt a t i ons ,  or  c onf l i c t i ng t e r ms .   The  c ont r a c t  f or  t he

r i ght  of  f i r s t  r e f us a l  i s  s i mi l a r l y s t r a i ght f or wa r d.   I t

e xpl a i ns  t he  a r r a nge me nt  be t we e n Book- Ma r t  a nd NBW,  s pe c i f i e s

t he  a mount  of  not i c e  t o  be  gi ve n f or  t he  r i ght  of  r e f us a l ,  a nd

i nc l ude s  t he  t i me  f r a me  f or  a c c e pt a nc e .   I t  bot h r e c i t e s  a n

a c knowl e dge me nt  of  c ons i de r a t i on a nd e xt ol s  t he  be ne f i t s  of

e s t a bl i s hi ng a  r e l a t i ons hi p be t we e n t he  t wo pa r t i e s .   We  a gr e e

wi t h t he  Tr i a l  J udge  t ha t  t he  c ont r a c t  di d not  e nc ompa s s  t e r ms

ot he r  t ha n t hos e  i n t he  wr i t t e n doc ume nt s .   T. R. A. P.  Rul e

13( d) .  

Ne xt ,  NBW i ns i s t s  t he  c ont r a c t  doe s  not  r e pr e s e nt

t he  f ul l  unde r s t a ndi ng be t we e n t he  pa r t i e s ,  c ont e ndi ng t ha t

t he  c ons i de r a t i on f or  t he  a dva nt a ge ous  pur c ha s e  pr i c e  of  t he

books  a nd f or  t he  r i ght  of  f i r s t  r e f us a l  wa s  Book- Ma r t ' s

a gr e e me nt  t o r e s t r i c t  i t s  bus i ne s s  t o Fl or i da .  Howe ve r ,  t he

pa r ol  e vi de nc e  r ul e  e xc l ude s  t e s t i mony of  pr i or  c onve r s a t i ons

f or  t he  pur pos e  of  a l t e r i ng,  c ont r a di c t i ng,  or  va r yi ng t he

t e r ms  of  a  c l e a r  a nd una mbi guous  wr i t t e n a gr e e me nt .   Fai t hf ul
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v .  Gar dne r ,  799 S. W. 2d 232 ( Te nn. App.  1990) .   The  c ont r a c t

c ont a i ns  a  me r ge r  c l a us e  r e c i t i ng t ha t  t he  a gr e e me nt  be t we e n

t he  pa r t i e s  ha s  be e n i nc l ude d i n  t he  a gr e e me nt .   Mor e ove r ,  t he

a gr e e me nt  s pe l l s  out  i t s  e s s e nt i a l  t e r ms  a nd c ons i de r a t i on.  

The  t e r ms  a r e  c l e a r  a nd do not  c ont r a di c t  e a c h ot he r .   Nor  do

t he y r e f e r  t o  ot he r  a gr e e me nt s  or  t e r ms .   Fur t he r  e vi de nc e

t ha t  t he  a gr e e me nt  c ont a i ne d onl y t he  t e r ms  s t a t e d i s  f ound

f r om t he  pa r t i e s  pe r f or ma nc e  a c c or di ng t o  t he  t e r ms  of  t he

c ont r a c t  f or  s e ve r a l  ye a r s .   Se e  Mi nor  v .  Mi nor ,  863 S. W. 2d 51

( Te nn.  App.  1993) ;   17 Am. J ur . 2d Cont r a c t s  §193 ( 1991) .  

We  a f f i r m t he  Tr i a l  Cour t ' s  i nt e r pr e t a t i on of  t he

t e r ms  of  t he  c ont r a c t .  

We  a l s o a f f i r m t he  Tr i a l  Cour t ' s  de t e r mi na t i on of

t he  s c ope  of  t he  i nj unc t i on.   The  l a ngua ge  of  t he  c ont r a c t

s t a t e s  t ha t  Book- Ma r t  i s  e nt i t l e d t o a  r i ght  of  f i r s t  r e f us a l

ove r  " any  ne w l oc a t i on"  c hos e n a s  a  " r e t a i l  f a c i l i t [ y] " .   The

c ont r a c t  doe s  not  ma ke  a  di s t i nc t i on be t we e n t he  t ype  of

s t or e s .   Gi ve n t ha t  bot h pa r t i e s  we r e  i n  t he  t e mpor a r y a nd

pe r ma ne nt  s a l e s  bus i ne s s ,  i t  i s  r e a s ona bl e  t o  c onc l ude  t ha t

s uc h a  di s t i nc t i on woul d ha ve  be e n s t a t e d i n  t he  c ont r a c t .  

The r e f or e ,  a ppl yi ng t he  pl a i n me a ni ng of  t he  c ont r a c t

l a ngua ge ,  t he  c ont r a c t  mus t  be  e nf or c e d a s  wr i t t e n a nd t he

i nj unc t i on a ppl i e s  t o  bot h pe r ma ne nt  a nd t e mpor a r y s t or e s

ope ne d by NBW.  

The  t r i a l  c our t  di d not  di r e c t l y  r ul e  on t he  i s s ue

of  t he  dur a t i on of  t he  r i ght  of  f i r s t  r e f us a l ,  but  di d ma ke

t he  i nj unc t i on pe r ma ne nt .   NBW di d not  r a i s e  t hi s  i s s ue  a t  t he

t r i a l  l e ve l ,  a nd we  de c l i ne  t o c ons i de r  i t  on a ppe a l .   Spar k s

v .  Me t r o.  Gov .  of  Nas hv i l l e  and Dav i ds on Co. ,  771 S. W. 2d 430
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( Te nn Ct .  App.  1989) ,  ot he r  t ha n not e  t ha t  a bs e nc e  of  a  t e r m

i ndi c a t i ng t he  dur a t i on of  a  c ont r a c t  i s  not  f a t a l ,  Apc o

Amus e me nt  Co. ,  I nc .  v .  Wi l k i ns  Fami l y  Re s t aur ant s  of  Ame r i c a,

673 S. W. 2d 523,  528 ( Te nn.  Ct .  App.  1984)  a nd i n  t he  ne w s ui t

f i l e d by NBW s i nc e  t hi s  j udgme nt ,  a  de c l a r a t or y j udgme nt  on

t hi s  i s s ue  i s  s ought .   

The  ot he r  de f e ns e s  r a i s e d by NBW a r e  wi t hout  me r i t ,

i . e . ,  f a i l ur e  of  c ons i de r a t i on,  mut ua l  mi s t a ke ,  a nd

r e a s ona bl e ne s s  of  t he  r i ght  of  f i r s t  r e f us a l  a s  a  r e s t r i c t i on

of  t r a de .  

Appe l l a nt  a r gue s  f a i l ur e  of  c ons i de r a t i on be c a us e

Book- Ma r t  wa s  not  r e s t r i c t e d t o  Fl or i da .   Howe ve r ,  t hi s

r e s t r i c t i on wa s  not  e xpr e s s e d i n  t he  c ont r a c t  a gr e e me nt ,  a nd

t he  c ont r a c t  c ont a i ns  ot he r  gr ounds  of  c ons i de r a t i on,

s pe c i f i c a l l y,  NBW r e c e i ve s  t he  be ne f i t  of  " e nt e r i ng i nt o a

r e l a t i ons hi p whi c h c a n i nur e  t o  t he  be ne f i t  of  bot h pa r t i e s . "  

Whi l e  t hi s  r e l a t i ons hi p ma y not  be  a  gr e a t  be ne f i t  t o  r e c e i ve

f or  t he  de t r i me nt  of  gi vi ng Book- Ma r t  t he  r i ght  of  f i r s t

r e f us a l  ove r  ne w Fl or i da  s t or e s ,  c ons i de r a t i on i s  not  r e qui r e d

t o be  a dva nt a ge ous  or  pr of i t a bl e .   Dar k  Tobac c o Gr owe r ' s  Co-

op.  As s ' n  v .  Mas on ,  263 S. W.  394 ( Te nn.  1922) .   

De f e nda nt  a r gue s  t he  c ont r a c t  s houl d be  voi de d on

t he  gr ounds  of  mut ua l  mi s t a ke ,  a nd whi l e  i t  poi nt s  out  t ha t

ma ny e s s e nt i a l  t e r ms  of  t he  a gr e e me nt  we r e  di s put e d a t  t r i a l ,

a  di s put e  i s  not  a n i nnoc e nt  mi s t a ke  c a us e d by out s i de  f or c e s .  

The  a r gume nt  i s  wi t hout  me r i t .   Se e  At k i ns  v .  Ki r k pat r i c k ,  823

S. W. 2d 547 ( Te nn.  Ct .  App.  1991) ;   Lov e day  v .  Cat e ,  854 S. W. 2d

877 ( Te nn.  App.  1992) .   

Fi na l l y,  a ppe l l a nt  i ns i s t s  t ha t  t he  r i ght  of  f i r s t
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r e f us a l  c ons t i t ut e s  a n unr e a s ona bl e  c ove na nt  not  t o  c ompe t e ,

a nd dr a ws  a n a na l ogy t o  Dabor a I nc .  v .  Kl i ne ,  884 S. W. 2d 475

( Te nn. Ct .  App.  1994)  ( e mpl oye r / e mpl oye e  a gr e e me nt  r e s t r i c t i ng

t ha t  l a t e r  c ompe t i t i on mus t  not  be  ove r l y br oa d i n  ge ogr a phi c

s c ope  or  dur a t i on) .   

The  a gr e e me nt  i n  t hi s  c a s e  i s  not  a na l ogous  t o  a n

e mpl oye e  c ove na nt  not  t o  c ompe t e .   Thi s  c a s e  i nvol ve s  t wo

bus i ne s s  e nt i t i e s  wi t h e qua l  ba r ga i ni ng powe r  unl i ke  a n

e mpl oye r  a nd e mpl oye e  r e l a t i ons hi p.   But ,  a s s umi ng ar gue ndo

t ha t  a  c ove na nt  not  t o  c ompe t e  i s  a na l ogous ,  t he  a gr e e me nt  i n

t hi s  c a s e  i s  r e a s ona bl e  i n  s c ope .   NBW i s  a  na t i on- wi de  c ha i n

a nd t he  a gr e e me nt  onl y r e s t r i c t s  i t s  t r a de  i n Fl or i da ,  a nd

whi l e  t he  dur a t i on of  t he  a gr e e me nt  ha s  not  be e n r e s ol ve d,  t he

a gr e e me nt  doe s  not  pr e ve nt  NBW f r om t r a ns a c t i ng i t s  bus i ne s s

ge ne r a l l y .   

For  t he  f or e goi ng r e a s ons  we  a f f i r m t he  Tr i a l  Cour t

a nd r e ma nd a t  Appe l l a nt ' s  c os t .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J . ( E. S. )
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___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


