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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

MI CHAEL CARDI N, )   C/ A NO.  03A01- 9507- CV- 00241
)

Pl a i nt i f f - Appe l l e e , )   BLOUNT LAW
)

v. )   HON.  W.  DALE YOUNG,
)   J UDGE

J EFFREY CAMPBELL a nd )
J OHN DOE, )

)
De f e nda nt s , )

)
a nd )

)
GRANGE MUTUAL I NSURANCE )
COMPANY ( s e r ve d a s  uni ns ur e d )
mot or i s t  c a r r i e r ) , )   REVERSED 

)   AND
Appe l l a nt . )   DI SMI SSED

R.  KI M BURNETTE,  SAMUEL C.  DOAK a nd DAVI D E.  LONG,  ARNETT,
DRAPER AND HAGOOD,  Knoxvi l l e ,  f or  Pl a i nt i f f - Appe l l e e .

BEECHER A.  BARTLETT,  J R. ,  GLENN R.  WALTER,  a nd ADRI ENNE L.
ANDERSON,  KRAMER,  RAYSON,  LEAKE,  RODGERS & MORGAN,  Knoxvi l l e ,
f or  Appe l l a nt .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on a  j udgme nt  f or  da ma ge s  f or  pe r s ona l

i nj ur i e s  wa s  e nt e r e d on be ha l f  of  t he  pl a i nt i f f ,  a nd de f e nda nt

Gr a nge  Mut ua l  I ns ur a nc e  Compa ny ha s  a ppe a l e d,  i ns i s t i ng t he
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T. C. A.  § 5 6 - 7 - 1 2 0 1 ( e )  pr o v i de s :

( e )   I f  t h e  o wn e r  o r  o p e r a t o r  o f  a n y  mo t o r  v e h i c l e  wh i c h  c a u s e s  b o d i l y

i n j u r y  o r  p r o p e r t y  d a ma g e  t o  t h e  i n s u r e d  i n  u n k n o wn ,  t h e  i n s u r e d  s h a l l

h a v e  n o  r i g h t  t o  r e c o v e r  u n d e r  t h e  u n i n s u r e d  mo t o r i s t  p r o v i s i o n  u n l e s s :

( 1 ) ( A)  Ac t u a l  p h y s i c a l  c o n t a c t  s h a l l  h a v e  o c c u r r e d  b e t we e n  t h e

mo t o r  v e h i c l e  o wn e d  o r  o p e r a t e d  b y  s u c h  u n k n o wn  p e r s o n  a n d  t h e

p e r s o n  o r  p r o p e r t y  o f  t h e  i n s u r e d ;   o r

   ( B)  Th e  e x i s t e n c e  o f  s u c h  u n k n o wn  mo t o r i s t  i s  e s t a b l i s h e d  b y

c l e a r  a n d  c o n v i n c i n g  e v i d e n c e ,  o t h e r  t h a n  a n y  e v i d e n c e  p r o v i d e d  b y

o c c u p a n t s  i n  t h e  i n s u r e d  v e h i c l e ;
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Tr i a l  Cour t  s houl d ha ve  e nt e r e d s umma r y j udgme nt  on t he i r

mot i on t o  di s mi s s  t he  uni ns ur e d mot or i s t  c l a i m.

Pl a i nt i f f  wa s  a  gue s t  pa s s e nge r  i n  a  mot or  ve hi c l e

ope r a t e d by J e f f r e y Ca mpbe l l ,  a nd s us t a i ne d bodi l y  i nj ur y whe n

t he  ve hi c l e  l e f t  t he  ma i n t r a ve l l e d por t i on of  t he  r oa d a nd

s t r uc k a  t r e e .   Pl a i nt i f f  t he n br ought  t hi s  a c t i on a l l e gi ng

t ha t  Ca mpbe l l ' s  ve hi c l e  wa s  f or c e d of f  t he  r oa d by a n onc omi ng

ve hi c l e  whi c h wa s  s ue d,  a l ong wi t h Ca mpbe l l  a s  " J ohn Doe " ,  t he

unknown owne r - ope r a t or  of  t he  ot he r  mot or  ve hi c l e .   De f e nda nt -

a ppe l l a nt  wa s  s e r ve d wi t h a  c opy of  t he  c ompl a i nt  pur s ua nt  t o

T. C. A.  §56- 7- 1201,  a s  t he  Ca mpbe l l  ve hi c l e  wa s  c ove r e d unde r

i t s  pol i c y of  i ns ur a nc e  whi c h c ont a i ne d uni ns ur e d mot or i s t

c ove r a ge .   De f e nda nt  Gr a nge  f i l e d a n a ns we r  de nyi ng l i a bi l i t y

t o pl a i nt i f f  a nd de nyi ng t he  e xi s t e nc e  of  t he  " J ohn Doe "

de f e nda nt .

Gr a nge  t he n f i l e d r e que s t s  f or  a dmi s s i ons .  

Pl a i nt i f f ' s  r e s pons e  a dmi t t e d t ha t  t he r e  we r e  no oc c upa nt s  of

t he  ve hi c l e  ot he r  t ha n pl a i nt i f f  a nd Ca mpbe l l ,  a dmi t t e d t he r e

wa s  no phys i c a l  c ont a c t  be t we e n Ca mpbe l l ' s  ve hi c l e  a nd t he

" J ohn Doe "  v e hi c l e ,  a nd t ha t  t he r e  we r e  no ot he r  wi t ne s s e s

ot he r  t ha n t he  t wo oc c upa nt s  of  t he  Ca mpbe l l  ve hi c l e  t o  t he

a c c i de nt  or  t he  e xi s t e nc e  of  t he  " J ohn Doe "  v e hi c l e .

De f e nda nt ,  t he n r e l yi ng on T. C. A.  §56- 7- 1201( e ) 1 a nd



( 2 )   Th e  i n s u r e d  o r  s o me o n e  i n  t h e  i n s u r e d ' s  b e h a l f  s h a l l  h a v e

r e p o r t e d  t h e  a c c i d e n t  t o  t h e  a p p r o p r i a t e  l a w e n f o r c e me n t  a g e n c y

wi t h i n  a  r e a s o n a b l e  t i me  a f t e r  i t s  o c c u r r e n c e ;   a n d

( 3 )   Th e  i n s u r e d  wa s  n o t  n e g l i g e n t  i n  f a i l i n g  t o  d e t e r mi n e  t h e

i d e n t i t y  o f  t h e  o t h e r  v e h i c l e  a n d  t h e  o wn e r  o r  o p e r a t o r  o f  t h e

o t h e r  v e h i c l e  a t  t h e  t i me  o f  t h e  a c c i d e n t .
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t he  a dmi s s i ons  of  pl a i nt i f f  move d f or  a  di s mi s s a l  of  t hi s

a c t i on.   The  pl a i nt i f f  f i l e d a  r e s pons e  t o  t he  mot i on,

i ns i s t i ng de f e nda nt  ha d wa i ve d i t s  r i ght  t o  r e l y  upon a ny

de f e ns e s  i t  mi ght  ot he r wi s e  ha ve  pur s ua nt  t o  T. C. A.  §56- 7-

1201( e ) ,  or  a ny s i mi l a r  pr ovi s i on unde r  t he  pol i c y.   Pl a i nt i f f

r e l i e d on s t a t e me nt s  i n  t wo l e t t e r s  f r om de f e nda nt ' s  a ge nt s  t o

pl a i nt i f f ' s  a t t or ne y,  whi c h we r e  wr i t t e n be f or e  t hi s  a c t i on

wa s  f i l e d.   One  of  t he  l e t t e r s  wr i t t e n by Ta mmy Ava ns ,  s t a t e d

t ha t  Gr a nge  ha d a s s i gne d t he  c l a i m t o a n i nde pe nde nt  a dj us t i ng

f i r m a nd t he  l e t t e r  f ur t he r  s t a t e d:

Our  i nve s t i ga t i on i s  c ompl e t e .   Bot h our  i ns ur e d a nd
your  c l i e nt  s t r ongl y pl a c e  a bs ol ut e  l i a bi l i t y wi t h
t he  unknown dr i ve r  of  t he  ve hi c l e  t ha t  wa s
a ppr oa c hi ng he a d- on i n  t he i r  l a ne  of  t r a ve l .   Mr .
Ca r di n s t a t e d t ha t  our  i ns ur e d di d e ve r yt hi ng
pos s i bl e  t o  a voi d t he  a c c i de nt ,  a nd he ,  hi ms e l f ,
c oul d ha ve  a c t e d i n  no ot he r  f a s hi on.

The n a  s ubs e que nt  l e t t e r  f r om Phi l  Ba l l a r d,  de f e nda nt ' s  c l a i ms

ma na ge r  s t a t e d,  i n  pa r t :

Ba s i c a l l y ,  unl e s s  you pl a n t o  i mpe a c h Mr .  Ca r di n,
t he  l i a bi l i t y i s s ue s  a r e  r e s ol ve d by t hi s  s t a t e me nt
unde r  oa t h.   Mr .  Ca r di n s t a t e s  t ha t  t he  pha nt om
ve hi c l e  wa s  a  s ma l l ,  l ow- s i t t i ng t r uc k or  s ma l l  c a r .  
Thi s  ve hi c l e  wa s  t a ki ng up a t  l e a s t  ha l f  of  t he i r
l a ne ,  t r ave l l i ng f a s t  a nd r i ght  a t  us .   The i r  l i ght s
we r e  br i ght ,  our  s pe e d l i mi t  i s  30 mi l e s  pe r  hour .  
I  do not  bl a me  J e f f  i n  a ny wa y.   Our  r e a c t i on wa s
i mme di a t e .   The  s t a t e me nt  pr e s e nt e d by your  c l i e nt
i s  a  s t r ong c a s e  t ha t  l i a bi l i t y  r e s t s  wi t h J ohn Doe .  
Our  s ha r e  of  ne gl i ge nc e  i s  ve r y s ma l l  or  non-
e xi s t e nt .  

.  .  .  

I  c a nnot  i gnor e  t ha t  J ohn Doe ' s  ne gl i ge nc e  i s  a
pr oxi ma t e  c a us e  of  t hi s  a c c i de nt .   Wi t hout  hi m,
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t he r e  i s  not  t he  f i r s t  r e a s on t o be l i e ve  t ha t  Mr .
Ca mpbe l l  woul d ha ve  l e f t  t he  r oa d.  .  .

The  Tr i a l  Cour t  e nt e r e d a n or de r  ove r r ul i ng t he  mot i on t o

di s mi s s  a nd or de r e d " t ha t  t he  pl a i nt i f f  i s  he r e by a l l owe d i n

t hi s  c a s e  t o  pr oc e e d a ga i ns t  Gr a nge  Mut ua l  i n  i t s  c a pa c i t y  a s

uni ns ur e d mot or i s t  c a r r i e r  wi t hout  t he  ne c e s s i t y  of  pr oof  of

c ont a c t  wi t h t he  ' J ohn Doe '  ve hi c l e ,  or  pr oof  of  i t s  e xi s t e nc e

t hr ough wi t ne s s e s  ot he r  t ha n t he  oc c upa nt s  of  t he  ve hi c l e  i n

whi c h t he  pl a i nt i f f  wa s  r i di ng a s  a  pa s s e nge r " .

Pl a i nt i f f  i ns i s t s  t ha t  t he  r ul i ng of  t he  Tr i a l  J udge

i s  c or r e c t ,  unde r  e i t he r  t he  t he or y of  j udi c i a l  e s t oppe l  or

wa i ve r .   

Unde r  t he  doc t r i ne  of  j udi c i a l  e s t oppe l  whe r e  a

pe r s on s t a t e s  unde r  oa t h i n  f or me r  l i t i ga t i on,  e i t he r  i n

pl e a di ngs  or  t e s t i mony,  t ha t  a  f a c t  i s  t r ue ,  s he  wi l l  not  be

pe r mi t t e d t o  de ny t ha t  f a c t  i n  s ubs e que nt  l i t i ga t i on.   Me l t on

v .  Ande r s on ,  32 Te nn.  App.  335,  222,  S. W. 2d 666.   Thi s

doc t r i ne  i s  not  a ppl i c a bl e .   The  l e t t e r s  r e l i e d upon a r e  not  a

pa r t  of  a ny pr e vi ous  l i t i ga t i on,  but  whe n t a ke n i n  c ont e xt ,

a r e  di s c us s i ons  of  t he  i ns ur e d ' s  pot e nt i a l  l i a bi l i t y  unde r

pl a i nt i f f ' s  a nd t he  i ns ur e d ' s  r e pr e s e nt a t i ons  a bout  how t he

a c c i de nt  oc c ur r e d.

The  Supr e me  Cour t  i n  Phe l ps  v .  Te nne s s e e

Cons ol i dat e d Re t i r e me nt  Sy s t e m,  650 S. W. 2d 371 ( Te nn.  1983)

de f i ne d wa i ve r  t hus :

The  pr i nc i pl e  of  wa i ve r  a s  r e c ogni z e d i n  t hi s  St a t e
i s  de f i ne d a s  t he  vol unt a r y r e l i nqui s hme nt  or
a ba ndonme nt  of  a  known r i ght  or  a  pr i vi l e ge .  
( Ci t a t i ons  omi t t e d,  p . 375) .

The r e  i s  c l e a r l y  no e xpr e s s e d wa i ve r  i n  t hi s  c a s e .  

Howe ve r ,  Te nne s s e e  c our t s  ha ve  r e c ogni z e d wa i ve r  by
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i mpl i c a t i on.   We  s a i d i n Se x t on v .  Har t f or d Fi r e  I ns .  Co. ,  7

Te nn.  App.  273,  282:

Howe ve r ,  we  t hi nk i t  we l l  s e t t l e d t ha t  a  wa i ve r  of
s t i pul a t i ons  or  c ondi t i ons  i n  a  pol i c y .  .  .  ma y be
i mpl i e d by t he  f a c t s  a nd c i r c ums t a nc e s ,  or  f r om
wor ds  or  c onduc t  of  t he  i ns ur a nc e  c ompa ny,  i t s
of f i c e r s  or  a ge nt s .   I t  ha s  be e n he l d t ha t  ' a ny
wor ds  or  c onduc t  i nc ons i s t e nt  wi t h a n i nt e nt i on upon
t he  pa r t  of  t he  i ns ur e r  t o  i ns i s t  upon c ompl i a nc e
wi t h t he  r e qui r e me nt s  of  t he  pol i c y i n  t hi s  r e s pe c t ,
a nd c a l c ul a t e d t o  l e a d i ns ur e r  t o  be l i e ve  t ha t  t he y
wi l l  not  be  i ns i s t e d upon,  ma y c ons t i t ut e  a n i mpl i e d
wa i ve r . '

I n  t hi s  c a s e ,  t he  l e t t e r  f r om t he  i ns ur a nc e  c ompa ny a dvi s i ng

t he  c l a i ma nt  t ha t  ba s e d on t he  i ns ur e d ' s  ve r s i on of  t he

a c c i de nt  t he r e  woul d be  no l i a bi l i t y  on t he  i ns ur e d,  doe s  not

i mpl y t ha t  t he  i ns ur a nc e  c ompa ny woul d wa i ve  t he  r e qui s i t e

s t a t ut or y pr oof ,  s houl d a  c l a i m be  br ought  a ga i ns t  t he  " J ohn

Doe "  mot or i s t  whe n de f e ndi ng unde r  i t s  uni ns ur e d c ove r a ge .  

I nde e d,  i n  t he  l e t t e r  r e l i e d upon by pl a i nt i f f  be f or e  t he

Tr i a l  J udge ,  t he  br a nc h ma na ge r  s t a t e d:

I  be l i e ve  ne w l a w woul d ha ve  t o  be  wr i t t e n f or  t he
uni ns ur e d mot or i s t  pr ovi s i on t o  a ppl y.   Abs e nt  i s
phys i c a l  c ont a c t  a nd c ompe l l i ng e vi de nc e ,  ot he r  t ha n
e vi de nc e  pr ovi de d by t he  oc c upa nt s  i n  t he  i ns ur e d
ve hi c l e .   Ei t he r  one  or  t he  ot he r  i s  r e qui r e d unde r
s t a t ut e  56- 7- 1201.

For  t he  f or e goi ng r e a s ons ,  we  r e ve r s e  t he  j udgme nt

of  t he  Tr i a l  Cour t  a nd r e ma nd f or  t he  e nt r y of  a n or de r

di s mi s s i ng t hi s  a c t i on.   Cos t s  of  a ppe a l  a r e  a s s e s s e d a ga i ns t

Pl a i nt i f f .

________________________
He r s c he l  P.  Fr a nks ,  J .
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CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J . ( E. S. )

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


