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OP1 NI ON

Franks. J.

In this action a judgnent for danamges for personal
injuries was entered on behalf of the plaintiff, and defendant

Grange Mutual Insurance Conpany has appeal ed, insisting the



Trial Court should have entered summary judgnent on their
notion to dismss the uninsured notorist claim

Plaintiff was a guest passenger in a notor vehicle
operated by Jeffrey Canmpbell, and sustained bodily injury when
the vehicle left the main travelled portion of the road and
struck a tree. Plaintiff then brought this action alleging
that Canpbell's vehicle was forced off the road by an oncom ng
vehi cl e which was sued, along with Canpbell as "John Doe", the
unknown owner -operator of the other notor vehicle. Defendant-
appel l ant was served with a copy of the conplaint pursuant to
T.C. A 856-7-1201, as the Canpbell vehicle was covered under
its policy of insurance which contained uninsured notori st
coverage. Defendant Grange filed an answer denying liability
to plaintiff and denying the existence of the "John Doe"
def endant .

Grange then filed requests for adm ssions.
Plaintiff's response admtted that there were no occupants of
the vehicle other than plaintiff and Canpbell, admtted there
was no physical contact between Canpbell's vehicle and the
"John Doe" vehicle, and that there were no other w tnesses
ot her than the two occupants of the Canpbell vehicle to the
accident or the existence of the "John Doe" vehicle.

Def endant, then relying on T.C. A 856-7-1201(e)* and

T.C. A 856-7-1201(e) provides:

(e) If the owner or operator of any motor vehicle which causes bodily
injury or property damage to the insured in unknown, the insured shal
have no right to recover under the uninsured notorist provision unless:

(1) (A) Actual physical contact shall have occurred bet ween the
mot or vehi cl e owned or operated by such unknown person and the
person or property of the insured; or

(B) The exi stence of such unknown nmotorist is established by
cl ear and convincing evi dence, other than any evidence provided by
occupants in the insured vehicle
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the adm ssions of plaintiff noved for a dism ssal of this
action. The plaintiff filed a response to the notion,

i nsisting defendant had waived its right to rely upon any
defenses it m ght otherw se have pursuant to T.C A 856-7-
1201(e), or any simlar provision under the policy. Plaintiff
relied on statenents in tw letters fromdefendant's agents to
plaintiff's attorney, which were witten before this action
was filed. One of the letters witten by Tamry Avans, stated
that Grange had assigned the claimto an i ndependent adjusting
firmand the letter further stated:

Qur investigation is conplete. Both our insured and
your client strongly place absolute liability with

t he unknown driver of the vehicle that was
approachi ng head-on in their |ane of travel. M.
Cardin stated that our insured did everything

possi ble to avoid the accident, and he, hinself,
coul d have acted in no other fashion.

Then a subsequent letter fromPhil Ballard, defendant's clains
manager stated, in part:

Basically, unless you plan to inpeach M. Cardin,
the liability issues are resolved by this statenent
under oath. M. Cardin states that the phantom
vehicle was a small, lowsitting truck or small car.
This vehicle was taking up at least half of their

| ane, travelling fast and right at us. Their |ights
were bright, our speed limt is 30 ml|es per hour.

| do not blame Jeff in any way. Qur reaction was

i mredi ate. The statenent presented by your client
Is a strong case that liability rests with John Doe.
Qur share of negligence is very small or non-

exi stent.

| cannot ignore that John Doe's negligence is a
proxi mate cause of this accident. Wthout him

(2) The insured or sonmeone in the insured's behalf shall have
reported the accident to the appropriate |aw enforcement agency
within a reasonable time after its occurrence; and

(3) The insured was not negligent in failing to determ ne the
identity of the other vehicle and the owner or operator of the
other vehicle at the time of the accident.



there is not the first reason to believe that M.
Campbel | woul d have | eft the road.

The Trial Court entered an order overruling the notion to
dism ss and ordered "that the plaintiff is hereby allowed in
this case to proceed against Grange Mutual in its capacity as
uni nsured notorist carrier without the necessity of proof of
contact with the 'John Doe' vehicle, or proof of its existence
t hrough wi tnesses other than the occupants of the vehicle in
which the plaintiff was riding as a passenger".

Plaintiff insists that the ruling of the Trial Judge
is correct, under either the theory of judicial estoppel or
wai ver .

Under the doctrine of judicial estoppel where a
person states under oath in forner litigation, either in
pl eadi ngs or testinony, that a fact is true, she will not be
permtted to deny that fact in subsequent litigation. Melton
v. Anderson, 32 Tenn. App. 335, 222, S.W2d 666. This
doctrine is not applicable. The letters relied upon are not a
part of any previous litigation, but when taken in context,
are discussions of the insured' s potential liability under
plaintiff's and the insured s representati ons about how the
acci dent occurred.

The Suprenme Court in Phelps v. Tennessee
Consol i dated Retirenent System 650 S.W2d 371 (Tenn. 1983)
defined wai ver thus:

The principle of waiver as recognized in this State

is defined as the voluntary relinquishment or

abandonnment of a known right or a privilege.

(GCtations omtted, p.375).

There is clearly no expressed waiver in this case.

However, Tennessee courts have recogni zed wai ver by
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I nplication. We said in Sexton v. Hartford Fire Ins. Co., 7

Tenn. App. 273, 282:

However, we think it well settled that a waiver of
stipulations or conditions in a policy . . . may be
inplied by the facts and circunstances, or from

wor ds or conduct of the insurance conpany, its
officers or agents. It has been held that 'any

wor ds or conduct inconsistent wth an intention upon
the part of the insurer to insist upon conpliance
with the requirenents of the policy in this respect,
and calculated to | ead insurer to believe that they
wi Il not be insisted upon, may constitute an inplied
wai ver.'

In this case, the letter fromthe insurance conpany advi sing
t he claimant that based on the insured' s version of the
accident there would be no liability on the insured, does not
inply that the insurance conpany woul d wai ve the requisite
statutory proof, should a claimbe brought against the "John
Doe" notorist when defending under its uninsured coverage.
I ndeed, in the letter relied upon by plaintiff before the
Trial Judge, the branch manager stat ed:
| believe new | aw woul d have to be witten for the
uni nsured notorist provision to apply. Absent is
physi cal contact and conpelling evidence, other than
evi dence provided by the occupants in the insured
vehicle. Either one or the other is required under
statute 56-7-1201.
For the foregoing reasons, we reverse the judgnent
of the Trial Court and remand for the entry of an order

dism ssing this action. Costs of appeal are assessed agai nst

Plaintiff.

Her schel P. Franks, J.



CONCUR:

Houston M Goddard, P.J.(E. S.)

Charl es D. Susano, Jr., J.



