
FILED
December 12, 1995

Cecil Crowson, Jr.
Appellate Court Clerk

I N THE COURT OF APPEALS

CURTI S R.  DETHARI DGE,            ) CUMBERLAND CHANCERY
                                ) C. A.  NO.  03A01- 9507- CH- 00245
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  VERNON NEAL
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
GWENDOLYN J .  DETHARI DGE,         ) VACATED AND REMANDED
                                )
          De f e nda nt - Appe l l e e     )

BRI AN O.  BOWHAN,  Mor r ow,  Bowha n & As s oc i a t e s ,  Na s hvi l l e ,  f or  t he
Appe l l a nt .

S.  ROGER YORK,  Yor k & Wi l ke r s on,  Cr os s vi l l e ,  f or  Appe l l e e .

O P I  N I  O N

Mc Mur r a y,  J .

Thi s  a c t i on wa s  i ns t i t ut e d by t he  f i l i ng of  a  c ompl a i nt

de s i gna t e d a s  a  " Qui a  Ti me t "  d e c l a r a t or y j udgme nt  a c t i on.   I n  hi s
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c ompl a i nt ,  t he  pl a i nt i f f  s ought ,  i n  e s s e nc e ,  a n i nt e r pr e t a t i on of

a  pr ovi s i on i n  a  pr ope r t y s e t t l e me nt  a gr e e me nt  da t e d J une  16,  1977,

e nt e r e d i nt o be t we e n hi m a nd hi s  f or me r  wi f e ,  t he  de f e nda nt  he r e .

Spe c i f i c a l l y ,  he  s ought  a  c our t  or de r  r e qui r i ng t he  de f e nda nt  t o

r e l e a s e  he r  i nt e r e s t  i n  a  t r a c t  of  l a nd i n  Cumbe r l a nd Count y

c ont a i ni ng 43. 65 a c r e s ,  mor e  or  l e s s ,  of  whi c h he  c l a i ms  t o  be  a

one - t hi r d owne r .   The  de f e nda nt  a ns we r e d a nd a dmi t t e d t ha t  s he

woul d not  r e l e a s e  he r  i nt e r e s t  unt i l  s he  r e c e i ve d wha t  s he  wa s

e nt i t l e d t o  r e c e i ve  unde r  t he  pr ope r t y  s e t t l e me nt  a gr e e me nt .   I n

a ddi t i on,  t he  de f e nda nt  f i l e d a  c ount e r c l a i m s e e ki ng,  i nt e r  a l i a ,

a  di s t r i but i on of  t he  pr oc e e ds  of  s a l e  a s  r e qui r e d by t he  pr ope r t y

s e t t l e me nt  a gr e e me nt .

The  pl a i nt i f f  a l l e ge d t ha t  he  ha d pr oc ur e d a  c a s h buye r  f or

t he  pr ope r t y a t  a  pur c ha s e  pr i c e  of  $34, 600. 00,  a nd t ha t  unde r  t he

t e r ms  of  t he  pr ope r t y s e t t l e me nt  a gr e e me nt  t he  de f e nda nt  he r e  wa s

t o r e c e i ve  one - ha l f  of  t he  pr oc e e ds  of  t he  s a l e  t o  whi c h he  ( t he

pl a i nt i f f  he r e )  woul d ot he r wi s e  be  e nt i t l e d.   On t he  ot he r  ha nd,

t he  de f e nda nt  c l a i me d t ha t  t he  pr ope r t y s e t t l e me nt  a gr e e me nt

pr ovi de d f or  t he  pur c ha s e  of  a  home  f or  he r  f r om t he  pr oc e e ds  of

t he  s a l e  wi t h t he  pur c ha s e  pr i c e  of  t he  home  be i ng not  mor e  t ha n

$35, 000. 00.   She  a s ke d t he  c our t  t o  de t e r mi ne  i f  t he  pur c ha s e  pr i c e

of  t he  t r a c t  of  l a nd wa s  f a i r  a nd e qui t a bl e ,  a nd  i f  s o,  t ha t  t he

pr oc e e ds  be  pa i d i nt o c our t  f or  di s t r i but i on a s  r e qui r e d by t he

pr ope r t y s e t t l e me nt  a gr e e me nt .



3

The  de f e nda nt  f i l e d a  mot i on f or  s umma r y j udgme nt  i n  whi c h s he

a s s e r t e d t ha t  t he r e  we r e  no ma t e r i a l  f a c t s  i n  di s put e  be t we e n t he

pa r t i e s .   The  t r i a l  c our t  gr a nt e d t he  mot i on f or  s umma r y j udgme nt

a nd e nt e r e d j udgme nt  i n  f a vor  of  t he  de f e nda nt - c ount e r - pl a i nt i f f  i n

t he  a mount  of  $34, 600. 00.   I t  i s  f r om t hi s  a c t i on of  t he  t r i a l

c our t  t ha t  t hi s  a ppe a l  r e s ul t e d.   We  r e ma nd t he  c a s e  t o  t he  t r i a l

c our t  f or  r e a s ons  he r e i na f t e r  s t a t e d.

The  pe r t i ne nt  pr ovi s i on of  t he  pr ope r t y s e t t l e me nt  a gr e e me nt

unde r  c ons i de r a t i on he r e  pr ovi de s  a s  f ol l ows :

4.   CURTI S R.  DETHARI DGE he r e by a gr e e s  a nd c ont r a c t s
wi t h  GWENDOLYN J .  DETHARI DGE t ha t  upon t he  s a l e  of  t he
43. 65 a c r e  f a r m l oc a t e d a t  Pl e a s a nt  Hi l l  t ha t  one - ha l f  of
t he  pr oc e e ds  t he r e f r om s ha l l  be  us e d a s  a  down pa yme nt  on
a  home  not  t o  e xc e e d t hi r t y- f i ve  t hous a nd dol l a r s
( $35, 000. 00)  pur c ha s e  pr i c e .   The  r e ma i ni ng one - ha l f  of
t he  pr oc e e ds  f r om s a i d s a l e  s ha l l  r e ma i n t he  pr ope r t y of
CURTI S R.  DETHARI DGE.   CURTI S R.  DETHARI DGE f ur t he r
a gr e e s  t ha t  upon t he  pur c ha s e  of  t he  home  f or  GWENDOLYN
R.  ( s i c )  DETHARI DGE t ha t  he  s ha l l  ha ve  t he  s a me  f i na nc e d
a nd a gr e e s  t o  ma ke  a l l  pa yme nt s  t he r e on unt i l  t he  s a me
s ha l l  be  pa i d i n  f ul l .

The  r e c or d r e f l e c t s  t ha t  s ome  s ma l l  pa r c e l s  of  l a nd ha d be e n

s e ve r e d f r om t he  ma i n t r a c t  a nd s ol d.   The r e  i s  s ome  di s put e  a s  t o

whe t he r  or  not  t he  de f e nda nt  a c c e pt e d or  r e f us e d t o  a c c e pt  pa r t i a l

pa yme nt s  or  whe t he r  or  not  pa r t i a l  pa yme nt s  ha ve  be e n ma de .

Addi t i ona l l y,  t he  pa r t i e s  pur c ha s e d a  hous e  f or  t he  pur c ha s e  pr i c e

of  $34, 500. 00.   Ti t l e  wa s  t a ke n t o  t he  pr ope r t y i n  t he  na me s  of

Cur t i s  R.  De t ha r i dge  a nd Gwe ndol yn De t ha r i dge .   Cur t i s  R.
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De t ha r i dge  s ubs e que nt l y  e xe c ut e d a  qui t c l a i m de e d t o  Ms .  De t ha r i dge

f or  hi s  i nt e r e s t  i n  t he  hous e .

Ms .  De t ha r i dge ,  i n  he r  a f f i da vi t  f i l e d i n  s uppor t  of  he r

mot i on f or  s umma r y j udgme nt ,  a c knowl e dge s  t he  va l i di t y  of  t he

pr ope r t y s e t t l e me nt  a gr e e me nt .   She  s t a t e s  t ha t  s he  ma de  t he  down

pa yme nt  on t he  hous e  t ha t  t he  pa r t i e s  pur c ha s e d a nd ma de  a l l

pa yme nt s  wi t h t he  e xc e pt i on of  t wo ( 2)  whi c h we r e  pa i d  by  Mr .

De t ha r i dge .

I t  i s  di f f i c ul t  f or  us  t o  s e e  how t he  pur c ha s e  of  t he  hous e

a f f e c t s  t he  pr ope r t y s e t t l e me nt  a gr e e me nt .   Obvi ous l y,  unl e s s  t he

pa r t i e s  e nt e r e d i nt o a  s e c ond a gr e e me nt ,  ( whi c h i s  not  e s t a bl i s he d

by t he  r e c or d)  t he  pl a i nt i f f  wa s  unde r  no obl i ga t i on t o  pur c ha s e  a

hous e  nor  ma ke  pa yme nt s  t he r e on unde r  t he  l i t e r a l  t e r ms  of  t he

pr ope r t y s e t t l e me nt  a gr e e me nt .   Si nc e  t he   pa r t i e s  do not  s e e m t o

be  i n  di s a gr e e me nt  c onc e r ni ng t he  va l i di t y  of  t he  c ont r a c t  ( ot he r

t ha n t he  a ppe l l a nt ' s  a r gume nt  t ha t  pa r a gr a ph 4 of  t he  a gr e e me nt  i s

s o a mbi guous  a s  t o  r e nde r  i t  une nf or c e a bl e ) ,  we  a c c e pt  t he  pr ope r t y

s e t t l e me nt  a gr e e me nt ,  f or  pur pos e s  of  t hi s  a ppe a l ,  a s  t he  a gr e e me nt

be t we e n t he  pa r t i e s .   The r e f or e ,  t he  s a l e  of  t he  pr ope r t y r e f e r r e d

t o i n  t he  pr ope r t y s e t t l e me nt  a gr e e me nt  i s  c l e a r l y a  c ondi t i on

pr e c e de nt  t o  t he  pl a i nt i f f ' s  obl i ga t i on t o  pur c ha s e  a  hous e  f or  t he

de f e nda nt  a nd t o  ma ke  t he  pa yme nt s  t he r e on.
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I n our  vi e w,  t he  pr ovi s i ons  of  t he  pr ope r t y s e t t l e me nt

a gr e e me nt  a r e  not  s o a mbi guous  a s  t o  r e nde r  t he  a gr e e me nt  une n-

f or c e a bl e .   I t  i s  we l l - s e t t l e d t ha t  wor ds  i n c ont r a c t s  e xpr e s s i ng

t he  pa r t i e s '  i n t e n t i ons  s houl d be  gi ve n t he i r  us ua l ,  na t ur a l  a nd

or di na r y me a ni ng a nd ne i t he r  pa r t y  i s  t o  be  f a vor e d i n  t he i r

c ons t r uc t i on.  Br own v.  Te nne s s e e  Aut o.  I ns .  Co. ,  192 Te nn.  60,  237

S. W. 2d 553,  554 ( 1951) ;  Ba l l a r d v.  Nor t h Ame r i c a n Li f e  & Ca s ua l t y

Co. ,  667 S. W. 2d 79,  83 ( Te nn.  App.  1983) .   The  c a r di na l  r ul e  f or

i nt e r pr e t a t i on of  c ont r a c t s  i s  t o  a s c e r t a i n t he  i nt e nt i on of  t he

pa r t i e s  a nd gi ve  e f f e c t  t o  t he  i nt e nt i on c ons i s t e nt  wi t h l e ga l

pr i nc i pl e s .   Bob Pe a r s a l l  Mot or s ,  I nc .  v .  Re ga l  Chr ys l e r - Pl ymout h,

I nc . ,  521 S. W. 2d 578 ( Te nn.  1975) ;  Pa r k Pl a c e  Ce nt e r  Ent e r pr i s e s ,

I nc .  v .  Pa r k Pl a c e  Ma l l  As s oc i a t e s ,  L. P. ,  836 S. W. 2d 113,  116

( Te nn.  App.  1992) ;  HMF Tr us t  v .  Ba nke r s  Tr us t  Co. ,  827 S. W. 2d 296,

299 ( Te nn.  App.  1991)   I n  t he  a bs e nc e  of  f r a ud or  mi s t a ke ,  a

c ont r a c t  mus t  be  i nt e r pr e t e d a nd e nf or c e d a s  wr i t t e n,  e ve n t hough

i t  c ont a i ns  t e r ms  whi c h ma y be  t hought  ha r s h a nd unj us t .  APAC-

Te nne s s e e ,  I nc . ,  v .  J .  M.  Humphr i e s  Cons t .  Co.   732 S. W. 2d 601,

604,  ( Te nn.  App.  1986) ;  Ba l l a r d,  s upr a ;  E. O.  Ba i l e y & Co.  v .  Uni on

Pl a nt e r s  Ti t l e  Gua r .  Co. ,  33 Te nn.  App.  439,  232  S. W. 2d 309,  314

( 1949) .

We  a r e  of  t he  opi ni on t ha t  t he  r e c or d be f or e  us  doe s  not

j us t i f y  a  s umma r y j udgme nt  i n  f a vor  of  t he  de f e nda nt .   We  va c a t e

t he  j udgme nt  of  t he  t r i a l  c our t  a nd r e ma nd t he  c a s e  f or  a  t r i a l  on
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t he  me r i t s ,  t o  de t e r mi ne ,  a mong ot he r  t hi ngs ,  i f  t he  pr i c e  f or

whi c h t he  pr ope r t y i s  t o  be  s ol d i s  f a i r  a nd r e a s ona bl e  a nd f or  a n

a c c ount i ng be t we e n t he  pa r t i e s  i f  de e me d ne c e s s a r y t o  do j us t i c e

unde r  t he  pr i nc i pl e s  of  e qui t y .   I n  s o doi ng,  we  e xpr e s s  no opi ni on

on a ny i s s ue  i n  t he  c a s e  ot he r  t ha n t o  f i nd t ha t  t he  de f e nda nt  i s

not  e nt i t l e d t o j udgme nt  a s  a  ma t t e r  of  l a w.

Cos t s  a r e  t a xe d t o  t he  a ppe l l e e .

                               __________________________________
                               Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
He r s c he l  P.  Fr a nks ,  J .



I N THE COURT OF APPEALS

CURTI S R.  DETHARI DGE,            ) CUMBERLAND CHANCERY
                                ) C. A.  NO.  03A01- 9507- CH- 00245
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  VERNON NEAL
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
GWENDOLYN J .  DETHARI DGE,         ) VACATED AND REMANDED
                                )
          De f e nda nt - Appe l l e e     )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Cumbe r l a nd Count y,  br i e f s  a nd a r gume nt  of

c ouns e l .   Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on

t ha t  t he r e  wa s  r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  va c a t e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd r e ma nd t he  c a s e

f or  a  t r i a l  on t he  me r i t s .

Cos t s  a r e  t a xe d t o  t he  a ppe l l e e .

                                PER CURI AM


