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I N THE COURT OF APPEALS

FI RST AMERI CAN NATI ONAL BANK,    ) WASHI NGTON CHANCERY
                                ) C. A.  NO.  03A01- 9507- CH- 00244
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  G.  RI CHARD J OHNSON
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
J AMES W.  ROBI NSON,               ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l e e     )

RI CK J .  BEARFI ELD,  J ohns on Ci t y,  f or  Appe l l a nt .

J AMES W.  ROBI NSON,  Pr o Se .

O P I  N I  O N

Mc Mur r a y,  J .

Thi s  i s  a n a ppe a l  f r om t he  j udgme nt  of  t he  t r i a l  c our t

di s a l l owi ng a t t or ne y’ s  f e e s  i n  a n a mount  t o  whi c h t he  a ppe l l a nt ,



1A judgment was subsequently entered dismissing the counterclaim.
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Fi r s t  Ame r i c a n Ba nk,  i n s i s t s  i t  i s  e nt i t l e d.   We  a f f i r m t he

j udgme nt  of  t he  t r i a l  c our t .

Fi r s t  Ame r i c a n f i l e d i t s  c ompl a i nt  a ga i ns t  t he  de f e nda nt

a l l e gi ng t ha t  t he  de f e nda nt  ha d e xe c ut e d t wo pr omi s s or y not e s

pa ya bl e  t o Fi r s t  Ame r i c a n;  t ha t  t he  ba l a nc e s  on t he  not e s  we r e  pa s t

due  a nd owi ng,  a nd;  a f t e r  de ma nd,  t he  de f e nda nt  f a i l e d or  r e f us e d

t o pa y i n  a c c or da nc e  wi t h t he  t e r ms  of  t he  not e s .   The  f i r s t  not e

wa s  i n  t he  pr i nc i pa l  a mount  of  $75, 000. 00 a nd t he  s e c ond

$25, 000. 00.   At  t he  t i me  s ui t  wa s  br ought  t he  unpa i d ba l a nc e s  on

t he  not e s  we r e  $9, 000. 00 pl us  a c c r ue d i nt e r e s t  a nd $24, 386. 80 pl us

a c c r ue d i nt e r e s t .

The  de f e nda nt  a ns we r e d t he  c ompl a i nt ,  pr o s e ,  a nd os t e ns i bl y

c ombi ne d hi s  a ns we r  wi t h a  c ount e r c l a i m a l t hough not  de s i gna t e d a s

s uc h.   He  s ought  a  j udgme nt  a ga i ns t  Fi r s t  Ame r i c a n f or  s ubs t a nt i a l

mone t a r y da ma ge s .   Fi r s t  Ame r i c a n,  i n  due  c our s e  a ns we r e d t he

c ount e r c l a i m.   Fi r s t  Ame r i c a n a l s o a ppl i e d f or  a t t or ne y’ s  f e e s  i n

t he  a mount  of  $3, 967. 12 on t he  f i r s t  not e  a nd  $14 , 974. 29 on t he

s e c ond.

The  c a s e  wa s  he a r d a t  a  be nc h t r i a l  a nd j udgme nt  wa s  e nt e r e d

i n f a vor  of  Fi r s t  Ame r i c a n i n  t he  a mount  of  $11, 901. 38 on t he  f i r s t

not e  a nd $32 , 959. 73 on t he  s e c ond not e . 1  The  j udgme nt  f ur t he r



2The record reflects that these statement of plaintiff’s counsel are accurate.
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pr ovi de d f or  pos t - j udgme nt  i nt e r e s t  i n  t he  a mount  s e t  out  i n  t he

not e s  but  r e s e r ve d t he  que s t i on of  a t t or ne y’ s  f e e s  pe ndi ng

s ubmi s s i on of  a n a f f i da vi t  by Fi r s t  Ame r i c a n’ s  a t t or ne y r e ga r di ng

a t t or ne y’ s  f e e s  “ pur s ua nt  t o  DR- 106 of  t he  Code  of  Pr of e s s i ona l

Re s pons i bi l i t y . ”

An a f f i da vi t  wa s  i n due  c our s e  f i l e d by t he  pl a i nt i f f ’ s

a t t or ne y.   A he a r i ng wa s  s ubs e que nt l y  he l d a nd t he  c our t  a l l owe d

Fi r s t  Ame r i c a n a  r e c ove r y of  f i f t e e n hundr e d dol l a r s  ( $1, 500. 00)  on

e a c h not e  f or  a  t ot a l  a t t or ne y’ s  f e e  a wa r d of  t hr e e  t hous a nd

dol l a r s  ( $3, 000. 00) .   I t  i s  f r om t hi s  j udgme nt  t ha t  t hi s  a ppe a l  i s

t a ke n.   The  s ol e  i s s ue  pr e s e nt e d i s  whe t he r  t he  c our t  e r r e d i n  not

a wa r di ng t he  pl a i nt i f f  i t s  f ul l  a t t or ne y’ s  f e e s .

At  t he  he a r i ng t he  pl a i nt i f f ’ s  a t t or ne y t e s t i f i e d by a f f i da vi t

t ha t  he  ha d c ont r a c t e d wi t h t he  pl a i nt i f f  f or  a n a t t or ne y f e e  e qua l

t o one - t hi r d of  t he  a mount  c ol l e c t e d by t he  pl a i nt i f f ,  p l us  a c t ua l

e xpe ns e s  i nc ur r e d.   He  f ur t he r  de pos e d t ha t  t he  f i r s t  not e  pr ovi de d

t ha t  t he  de f e nda nt  woul d pa y “ a l l  a t t or ne y’ s  f e e s ,  a l l  c our t  c os t s

a nd ot he r  c os t s  of  a ny c ol l e c t i on. ”   He  s t a t e d t ha t  t he  s e c ond not e

pr ovi de d t ha t  t he  de f e nda nt  woul d pa y “ r e a s ona bl e  a t t or ne y’ s  f e e s ”

a nd a l l  ot he r  c os t s  of  c ol l e c t i on i nc ur r e d by t he  ba nk. 2  He

f ur t he r  s t a t e d t ha t  he  ha d e xpe nde d not  l e s s  t ha n t we nt y- one  ( 21)

hour s  of  t i me  “ j us t  t o  ge t  i t  t o  t r i a l . ”   The r e  wa s  no a t t e mpt  ma de



3While we recognize that these cases are dealing with a contract between an
attorney and client, we deem this to be a distinction of no consequence.
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t o  s e pa r a t e  t he  t i me  a l l ot t e d t o t he  c ol l e c t i on of  t he  not e s  f r om

t he  t i me  e xpe nde d i n  pr e pa r i ng f or  a nd de f e ndi ng t he  c ount e r c l a i m.

No ot he r  c ompe t e nt  e vi de nc e  wa s  a dduc e d a t  t he  he a r i ng on

a t t or ne y’ s  f e e s .   Whi l e  t he r e  i s  a  “ s t a t e me nt  of  t he  e vi de nc e ”

pur por t e dl y f i l e d pur s ua nt  t o  Rul e  24( c ) ,  Te nne s s e e  Rul e s  of

Appe l l a t e  Pr oc e dur e ,  t he  s t a t e me nt  c ont a i ns  onl y a r gume nt  of  t he

pa r t i e s  a nd no s ubs t a nt i ve  e vi de nc e .

Wi t hout  que s t i on c ont i nge nc y f e e s  mus t  be  c ons i de r e d a nd

t e s t e d by a  s t a nda r d of  r e a s ona bl e ne s s .   Thus ,  t he  f i r s t  not e

whe r e by t he  de f e nda nt  c ont r a c t e d t o  pa y “ a l l  a t t or ne y’ s  f e e s ”  mus t

be  c ons t r ue d a s  “ a l l  r e a s ona bl e  a t t or ne y’ s  f e e s . ”

“ . . .  The  t r i a l  c our t  i s  not  bound t o  e nf or c e  a  c ont i nge nc y

a r r a nge me nt  e nt e r e d i nt o by a n a t t or ne y a nd c l i e nt .  Whe n c ont i n-

ge nc y a r r a nge me nt s  r e s ul t  i n  f e e s  t ha t  a r e  e xc e s s i ve ,  t he  t r i a l

c our t  r e t a i ns  t he  r i ght  unde r  i t s  di s c i pl i na r y powe r s  ove r  l a wye r s

pr a c t i c i ng be f or e  i t  t o l i mi t  t he  f e e  t o a n a mount  t ha t  i s

r e a s ona bl e .  Se e  Dol e  v.  Wa de ,  510 S. W. 2d 909 ( Te nn.  1974) .  Se e  a l s o

Rul e s  of  t he  Supr e me  Cour t ,  Rul e  8 ,  DR 2- 106. ”   Ha l l  v.  Da vi s ,  a n

unr e por t e d opi ni on f r om t hi s  c our t  a t  Na s hvi l l e ,  opi ni on f i l e d

Se pt e mbe r  21,  1994. 3
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The  Supr e me  Cour t  i n  Dol e  v.  Wa de ,  s upr a ,  a l s o s t a t e d t he

f ol l owi ng:

The  l a w i n t hi s  s t a t e  on t he  i s s ue  of  t he  powe r  of
t he  c our t  t o  de t e r mi ne  t he  r e a s ona bl e ne s s  of  a n a t t or -
ne y’ s  f e e ,  whe r e  s uc h i s  s t i pul a t e d i n  a  not e  by pe r -
c e nt a ge  or  ot he r wi s e ,  i s  t ha t  s t a t e d by t he  Cour t  i n
Hol s t on Na t i ona l  Ba nk v.  Wood,  s upr a ,  [ 140 S. W.  31
( 1911] .   ( Empha s i s  Adde d) .

The  r ul e  i n Wood,  t o  whi c h t he  c our t  wa s  r e f e r r i ng i s  a s

f ol l ows :

Whi l e  a  s t i pul a t i on i n  a  not e  f or  a t t or ne y’ s  f e e s  i s
va l i d a nd wi l l  be  e nf or c e d by t hi s  c our t ,  t he  c our t  i s
not  bound by a  pr ovi s i on t o  t he  e f f e c t  t ha t  a ny pa r t i c u-
l a r  a mount  s ha l l  be  a l l owe d f or  s uc h f e e s ,  a nd,  no ma t t e r
wha t  t he  s t i pul a t i on a s  t o t he  a mount  i s  ma de  i n  t he  f a c e
of  t he  not e ,  i t  wi l l  not  be  e nf or c e d unl e s s  i t  a ppe a r s
r e a s ona bl e  t o  t he  c our t .

Wood,  s upr a ,  a t  pa ge  34.

Pe r ha ps  t he  l e a di ng c a s e  on t he  a wa r d of  a t t or ne y’ s  f e e s  i s

Conne r s  v .  Conne r s ,  594 S. W. 2d 672 ( Te nn.  1980) .   I n  Conne r s  i t  i s

s a i d:

The  a ppr opr i a t e  f a c t or s  t o  be  us e d  a s  gui de s  i n
f i xi ng a  r e a s ona bl e  a t t or ne y ' s  f e e  ha ve  be e n phr a s e d i n
va r i ous  t e r ms  ove r  t he  ye a r s ,  but  ma y be  s umma r i z e d a s
f ol l ows :

 
1 .  The  t i me  de vot e d t o  pe r f or mi ng t he  l e ga l  s e r vi c e .

 
2 .  The  t i me  l i mi t a t i ons  i mpos e d by t he  c i r c ums t a nc e s .  
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3.  The  nove l t y  a nd di f f i c ul t y  of  t he  que s t i ons  i nvol ve d
a nd t he  s k i l l  r e qui s i t e  t o  pe r f or m t he  l e ga l  s e r vi c e
pr ope r l y.  

4 .  The  f e e  c us t oma r i l y  c ha r ge d i n  t he  l oc a l i t y  f or
s i mi l a r  l e ga l  s e r vi c e s .  

5 .  The  a mount  i nvol ve d a nd t he  r e s ul t s  obt a i ne d.
 

6 .  The  e xpe r i e nc e ,  r e put a t i on,  a nd a bi l i t y  of  t he  l a wye r
pe r f or mi ng t he  l e ga l  s e r vi c e .

 
Se e  Fol k v.  Fol k,  210 Te nn.  367,  379;  357 S. W. 2d 828,  829
( 1962) .  The s e  a r e  s ubs t a nt i a l l y t he  gui de l i ne s  l i s t e d i n
Supr e me  Cour t  Rul e  38,  Code  of  Pr of e s s i ona l  Re s pons i bi l -
i t y,  D. R.  2- 106.  The  a ddi t i ona l  f a c t or s  l i s t e d i n Rul e  38
s houl d be  gi ve n c ons i de r a t i on whe n r e l e va nt .

Conne r s ,  pa ge  676.

We  a r e  of  t he  opi ni on t ha t  unde r  t he  pr oof  of f e r e d t he

c ont r a c t  f e e  be t we e n t he  pl a i nt i f f  a nd i t s  a t t or ne y i s  ma ni f e s t l y

unr e a s ona bl e  a s  be t we e n t he  pl a i nt i f f  a nd t he  de f e nda nt .   Thi s  i s

not  t o  s a y t ha t  t he  c ont r a c t ua l  f e e  a r r a nge me nt  wi t h t he  ba nk i s

unr e a s ona bl e ,  but  i s  a  s i mpl e  f i ndi ng by t hi s  c our t  t ha t  t he  f e e s

s ought  f r om t he  de f e nda nt  a r e  not  s uppor t e d by t he  e vi de nc e

s ubmi t t e d t o  t he  c ha nc e l l or .

I n Dove r  v .  Dove r ,  t h i s  c our t ,  c i t i ng Conne r s  v .  Conne r s ,

s upr a ,  s t a t e d:

I t  i s  t he  pol i c y of  t he  c our t s  not  t o  i nt e r f e r e  wi t h
t he  a l l owa nc e  of  a t t or ne y’ s  f e e s  by t he  t r i a l  c our t
unl e s s  s ome  i nj us t i c e  i s  pe r pe t r a t e d.  The  c our t s ,
howe ve r ,  wi l l  s c r ut i ni z e  t he  a mount  of  f e e s  t o  de t e r mi ne
whe t he r  t he y a r e  e xc e s s i ve  or  i ne qui t a bl e .
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Dove r ,  pa ge  595.

We  do not  be l i e ve  t ha t  t he  a mount  of  a t t or ne y’ s  f e e s  a wa r de d

t o t he  pl a i nt i f f  a r e  i ne qui t a bl e  unde r  t he  e vi de nc e  pr e s e nt e d i n

t hi s  c a s e .   Si nc e  t he  s ol e  i s s ue  pr e s e nt e d  i s  whe t he r  t he  c our t

e r r e d i n not  a wa r di ng t he  pl a i nt i f f  i t s  f ul l  a t t or ne y’ s  f e e s  [ a s

r e que s t e d]  we  s i mpl y r e s pond i n  t he  ne ga t i ve .   Not hi ng f ur t he r  i s

r e qui r e d f or  t he  di s pos i t i on of  t hi s  a ppe a l .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l  r e s pe c t s .

Cos t s  of  t hi s  a ppe a l  a r e  a s s e s s e d a ga i ns t  t he  a ppe l l a nt  a nd t hi s

c a us e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

                               __________________________________
                               Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
He r s c he l  P.  Fr a nks ,  J .



I N THE COURT OF APPEALS

FI RST AMERI CAN NATI ONAL BANK,    ) WASHI NGTON CHANCERY
                                ) C. A.  NO.  03A01- 9507- CH- 00244
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  G.  RI CHARD J OHNSON
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
J AMES W.  ROBI NSON,               ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l e e     )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Wa s hi ngt on Count y,  br i e f s  a nd t he  a r gume nt  of

pl a i nt i f f ’ s  c ouns e l .   Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of

opi ni on t ha t  t he r e  wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l  r e s pe c t s .

Cos t s  of  t hi s  a ppe a l  a r e  a s s e s s e d a ga i ns t  t he  a ppe l l a nt  a nd t hi s

c a us e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

                                  PER CURI AM
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