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OPi1 NI ON

This is an appeal by plaintiffs/appellants, doria and
Edward Keene, fromthe trial court's order granting partial sunmary
j udgnment to defendant/appellee, Cracker Barrel O d Country Store,

Inc. ("Cracker Barrel").

The pertinent facts and history are as follows. On 27 July

1987, M's. Keene entered a Cracker Barrel restaurant. While being

led to her table by a Cracker Barrel enployee, Ms. Keene fell. As
a result of the fall, Ms. Keene broke her left hip, nore
specifically, her left fenoral neck. Dr. Morris, an orthopedic

surgeon, treated Ms. Keene. On 26 July 1988, M. and Ms. Keene

filed a conplaint alleging that Cracker Barrel was negligent.

Over the next few years, Ms. Keene devel oped avascul ar
necrosis in her left hip. This condition causes the head of the
femur or the ball of the hip to die because of an insufficient
supply of blood. As the bone dies, the hip collapses. In addition
to the bone dying, the cartilage dies. The death of the cartil age
causes a great deal of pain because there is no cushion |eft
bet ween the bones and they grind agai nst one another. Ms. Keene
al so devel oped an antalgic or painful gait as a result of the hip
break. Sinply stated, this is alinp. For exanple, as Ms. Keene
"puts her foot down on the side with the broken hip, she gets off

that hip very quickly onto the next foot."

Three years after Ms. Keene fell in the Cracker Barrel, she
was out side working in her garden. Wile there, she saw sone worns
on a lower linb of her pecan tree. In order to treat the tree, she
clinbed onto the first step of a snall |adder. Ms. Keene clains
that as she was about to get down her left leg collapsed and she

fell. As a result of the fall, she broke her right fenoral neck.
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Once again, Dr. Mrris treated Ms. Keene. Subsequently, Dr.
Har kess, an orthopedi ¢ surgeon, prefornmed hip replacenent surgery

on Ms. Keene's right hinp.

Plaintiffs filed an anended conpl ai nt on 7 January 1991 and
al l eged that the second "fall was the direct and proxinmate result
of a weakened and injured left hip. . . ." In April 1992, the
court sustained Cracker Barrel's notion for summary judgnent.
Plaintiffs appealed to this court. After reviewing the record,
this court held that the trial court had erred in granting the
notion. This court reversed the decision and remanded the case to
the trial court. Keene v. Cracker Barrel A d Country Store, Inc.

853 S.W2d 501 (Tenn. App. 1992)

Cracker Barrel then noved for partial sunmary judgnent
alleging that plaintiffs could not "establish, by conpetent expert
nmedi cal proof, that the second fall . . . was caused by a ' weakened
and injured left hip.""™ In support of their notion, Cracker Barrel
relied on the depositions of Doctors Mrris and Harkess taken by
plaintiffs and its Menorandumin Support of the Mdtion for Parti al
Summary Judgnment which is not part of the record on appeal. I n
response, plaintiffs pointed to the deposition testinmony of Ms.
Keene, Dr. Morris, and Dr. Harkess. After hearing argunents and
reviewing the record, the trial court entered an order granting
Cracker Barrel's notion for partial sunmary judgnment. By consent
order, the trial judge anended the order making it a final judgnment

pursuant to Tennessee Rule of Civil Procedure 54.02.

On 6 March 1995, Plaintiffs filed their notice of appeal.
Plaintiffs presented three issues on appeal. W can address all
three by determ ning whether the trial court erred when it granted

Cracker Barrel's notion for partial summary judgnent.



As a starting point, it is inportant to note that "[a]s a
general rule, negligence cases are not anenable to disposition
under Tennessee Rule of GCvil Procedure 56 summary judgnent
proceedings unless, from all of the facts together with the
i nferences to be drawn fromthe facts, the facts and i nferences are
so certain and uncontroverted that reasonable nm nds nust agree.”
Keene, 853 S.W2d at 502-03 (citing Wlfe v. Hart, 679 S. W 2d 455,
457 (Tenn. App. 1984)). Thus, a court nust grant a notion for
sumary j udgnment when the noving party establishes that there is no
genui ne issue as to any material fact. Byrd v. Hall, 847 S W2d
208, 214 (Tenn. 1993). The noving party may establish such a | ack
of controversy by showi ng that the non-noving party is unable to
prove an essential elenment of the case. In other words, sunmmary
judgnment is appropriate when the non-noving party fails to
"establish the existence of an essential elenent to that party's
case and on which the party will bear the burden of proof at
trial.” Mnpmn v. Walden, 719 S.W2d 531, 533 (Tenn. App. 1986)
(citing Celotex Corp. v. Catrett, 477 U. S. 317, 106 S. O 2548, 91
L. Ed. 2d 265 (1986)); see also Al exander v. Menphis Indiv.
Practice Assoc., 870 S.w2d 278, 280 (Tenn. 1994) (citing Cel otex
Corp., 477 U S. at 317). The logic behind the rule is that if a
party is unable to prove an essential el enent of the case then al
ot her factual issues are irrelevant. To explain, if a party fails
to establish proximte cause in a negligence case, then it no
| onger matters whether there is a factual dispute as to breach of

duty. Al exander, 870 S.W2d at 280; Mman, 719 S.W2d at 533.

The non-noving party, however, does not have the initial
burden of producing evidence as to every essential elenent of the
case. Arnmes v. Hulett, 843 S.W2d 427, 429 (Tenn. App. 1992). In
fact, the novant "nust initially produce evidence to support a

judgnment. . . ." 1d. at 431; see also Byrd v. Hall, 847 S. W 2d at
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211. In Armes, this court explained:

In seeking a summary judgnent, the [nobvant] nust

produce or point out evidence in the record which,

i f uncontradicted, entitles [nobvant] to judgnent as

a matter of law. |If the [non-noving party] offers

no evidence to contradict such evidence, then

[movant] is entitled to summary judgnent. If the

[ non-novi ng party] offers evidence to contradict or

ot herwi se avoid the effect of the evidence offered

by [movant], then there is no uncontradicted

evidence to entitle [nobvant] to judgnment as a

matter of |aw.
Arnmes, 843 S.W2d at 429. Thus, the non-noving party nust produce
evi dence which contradicts the allegations asserted by the novant
in the notion, not prove their entire case in defense of the
not i on. Sinmplifying the discussion even further, the court in
Arnmes used the following two questions to determ ne whether the
grant of summary judgnent was appropriate: "(1) D d the [npvant]
produce evidence which, if wuncontradicted, entitle [novant] to
judgnment as a matter of |aw and (2) If so, is such evidence
of fered by [novant] uncontradicted.” 1d. at 431. |In this case,
the first question is: Did Cracker Barrel produce evidence which,
i f uncontradicted, would prove that plaintiffs are unable to
"establish, by conpetent expert nedical proof, that the second fal

was caused by a 'weakened and injured left hip."" The answer

i S no.

In its argunent, Cracker Barrel sets forth two different
interpretations of the record, but fails to establish that
plaintiffs cannot prove their interpretation of the record. One
interpretation offered by Cracker Barrel is that osteoporosis
caused the right hip to break. To support this contention, Cracker
Barrel points to the testinony of Dr. Morris. In his 1994
deposition taken by plaintiffs, Dr. Mrris testified that fenora
neck fractures are very conmbn anong post-nenopausal woman that
have osteoporosis and that he thought Ms. Keene, who is post-

menopausal, had sone osteoporosis. A second interpretation,



of fered by Cracker Barrel, is that the fenoral neck fractured first
and then Ms. Keene fell. This theory is supported by Dr. Mrris's

testinony that fenoral neck fractures can occur w thout trauma.

The problem with this argunent is that by suggesting two
different interpretations of the same evidence Cracker Barrel
essentially concedes that there is a factual dispute. Mor e
i nportant, factual disputes over causation are for the jury to
deci de. The court wll only make such determ nations when
causation is definite. Brookins v. The Round Table, Inc., 624
S.W2d 547, 550 (Tenn. 1981). Further, the fact that there may be
ot her explanations does not nean that plaintiffs cannot show
causati on. After all, there can be nore than one cause of an
injury. See Whitehurst v. Howell, 20 Tenn. App. 314, 329, 098

S.W2d 1071, 1081 (1936).

Cracker Barrel points to two other pieces of evidence to
support its contention that plaintiffs are unable to prove
causati on. First, Cracker Barrel points out that a fall to the
ground usual ly causes an intra-trochanteric fracture. Once again
Cracker Barrel quotes a portion of Dr. Morris' testinony to support
this point. The problemw th the quoted testinony is that it al so
reveals that a fall to the ground can result in a fenoral neck
fracture. Dr. Mrris explained as foll ows:

Q You nentioned, Doctor, that typically, when

sonmeone falls and fractures their hip through
contact with the ground, that there is a

different type of fracture?

A Typically, that is what we <call an intra-
trochanteric fracture.

Q Could you explainin layman's terns what that is?

A The trochanter is the part of the hip that you
can feel when you take your hand to your side and
press on your hip bone. You are feeling the
trochanter. And that is the part that hits the
ground when you fall on your hip and that is the
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part that breaks.

The fenoral neck is the little connection
between the trochanter and the head of the
femur . . . . And it's the part of the bone
that takes the sheer when wal ki ng or standi ng
or twisting or turning, and that is when it's
nost likely to fracture.

Now, you can fracture your fenoral neck
by falling on your trochanter. | amsure that
happens. So, both ways coul d happen.

This testinony fails to establish that plaintiffs will not be able
to prove causation at trial. In fact, plaintiffs may use this
along with Dr. Mxrris's other testinony to prove causation. For
exanple, in Dr. Mrris' 1990 deposition taken by plaintiffs, he
testified that he thought within a reasonable degree of nedica
certainty that "the fall caused the fracture of the [left] hip."
Note that the left hip break was a fenoral neck fracture not an
intra-trochanteric fracture. Therefore, it is reasonable to
conclude that if the left hip break was the result of a fall then

the right hip break was too.

Second, Cracker Barrel argues that the "plaintiff's sole
proof on the issue of causation”" is Ms. Keene's own testinony.
It contends that such proof is insufficient on a summary judgnent
notion because it is sinply a reassertion of the allegations nade
in the conplaint. Next, Cracker Barrel contends that plaintiffs
cannot use Ms. Keene's testinony because it is lay opinion
testi nony prohibited under Tennessee Rules of Evidence 701(a).
Cracker Barrel goes on to argue that plaintiffs can only establish
causation in this case by using expert nedical proof. To support
its argunment, Cracker Barrel analogizes this case with workman's
conpensation and nedical nalpractice cases. Al t hough Cracker
Barrel's legal contentions may be sound, it |oses the argunent
because Ms. Keene's deposition testinmony is not plaintiffs' only
evi dence of causati on. In opposition to the notion, Plaintiffs

of fered the deposition testinony of Ms. Keene, Dr. Mrris, and Dr.
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Har kess.

Cracker Barrel's evidence fails to provethat plaintiffs are
unabl e to "establish, by conpetent expert nedical proof, that the
second fall . . . was caused by a 'weakened and injured left hip.""
In summary, Cracker Barrel's two interpretations prove only that
the parties can argue the facts differently and that there is a
factual dispute. Second, Dr. Morris' testinony, regarding the
different types of hip brakes, failed to prove that the fall did
not result in Ms. Keene's right fenoral neck fracture. Finally,
Cracker Barrel's attack of Ms. Keene's testinony is irrelevant

because plaintiffs rely on additional expert nedical testinony to

denonstrate causati on.

In addition to the faults in Cracker Barrel's argunent
listed above, there is one nore worth nmentioning. That is, Cracker
Barrel seens to argue that plaintiffs nust establish by a
preponderance of the evidence that the weakened condition of the

left hip caused the fall and the resulting right fenoral neck

fracture. Unfortunately for Cracker Barrel, while this is
plaintiffs burden at trial, it is not their burden on summary
judgnent. It is not necessary for a non-noving party to try their
case at the sunmary judgnent stage of a trial. Instead, the non-

nmoving party nust "denonstrate, by affidavits or discovery
materials, that there is a genuine, material fact dispute to
warrant a trial." Byrd. 847 S.W2d at 211. Further, the
determ nation of the issue is weighted in favor of the non-noving
party because the court "nust view the evidence in the |ight nobst
favorable to the opponent of the notion, including the benefit of

every reasonabl e i nference that can be drawn therefrom" Jones v.

Home Indemity Ins. Co., 651 S.W2d 213, 214 (Tenn. 1983).



Al t hough we concl uded that Cracker Barrel was not entitled
to summary judgnent, it is worth noting that plaintiffs carried
their burden of establishing the existence of a genuine issue of
material fact. Clearly there is a factual dispute. Cracker Barrel
argues that Ms. Keene's left hip did not give way causing her to
fall to the ground. Plaintiffs, not surprisingly, argue just the
opposi te. In addition, because the factual dispute "nust be

decided in order to resolve the substantive clainf,]" the factua

di spute is material. Id. at 215. Finally, the material fact issue
Is genuine. In Byrd, the Tennessee Supreme Court defined the term
"genuine issue.” 1d. The court stated, "the test for a 'genuine

i ssue' is whether a reasonable jury could legitinmately resol ve t hat
fact in favor of one side or the other."” Id. Plaintiffs have
presented an interpretation of the evidence different fromthat of
Cracker Barrel. Initially, plaintiffs established through Dr.
Morris's testinmony that Ms. Keene had avascul ar necrosis of the
| eft hip. Next, plaintiffs pointed out testinony show ng that
avascul ar necrosis is a painful condition and that Ms. Keene had
an antalgic gait due to the painin her left leg. Dr. Mrris also
testified that when a patient favors one leg due to pain in the
other, the nmuscles in the favored leg begin to atrophy or waste
away. In fact, Dr. Morris went so far as to say that "[o] ne of the
things you will always see with a patient wth avascul ar necrosis
of the hip would be sonme atrophy of the thigh nmuscle. . . ." In
the 1994 deposition, plaintiffs asked Dr. Mrris if it was usua
and ordinary for a person's leg to "give way" when the person's
| eg has sone atrophying of the nuscles, and Dr. Morris answered
yes. At the end of Dr. Morris' 1994 deposition, he testified that
the right hip break could have been the result of a fall and that
all of his opinions were within a reasonable degree of nedica
certainty. Finally, plaintiffs pointed to portions of Dr.

Har kess' s deposition wherein he stated that the right fenoral neck



fracture "was definitely the result of a fall" and that there was
evi dence of avascular necrosis in the left hip. Di sregardi ng
plaintiff's use of Ms. Keene's testinony and reviewing the
evidence in a |light nost favorable to plaintiffs, this court is of
the opinion that plaintiffs have subm tted sufficient evidence such
that "a reasonable jury could legitimtely resolve that fact in
favor of one side or the other.” Thus, plaintiffs established the

exi stence of a genuine issue of material fact.

Therefore, it results that the judgnent of the trial court
is reversed, and the case is remanded to the trial court for a
trial on the nerits. Costs on appeal are taxed to the

def endant/ appel | ee, Cracker Barrel O d Country Store, Inc.

SAMUEL L. LEWS, JUDGE

CONCUR:

HENRY F. TCDD, P.J., MS

BEN H CANTRELL, J.
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