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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

BETTY KEI TH,  )   C/ A NO.  03A01- 9502- CV- 00045
LOYD KEI TH, )  

)   BLOUNT LAW
Pl a i nt i f f s - Appe l l a nt s , )

)   HON.  W.  DALE YOUNG,
v. )   J UDGE

)
WAYNE R.  WI TT,  DDS, )   AFFI RMED

)   AND
De f e nda nt - Appe l l e e . )   REMANDED

R.  D.  HASH,  Ma r yvi l l e ,  f or  Pl a i nt i f f s - Appe l l a nt s .

T.  WARREN BUTLER,  BUTLER,  VI NES & BABB,  Knoxvi l l e ,  f or
De f e nda nt - Appe l l e e .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  me di c a l  ma l pr a c t i c e  a c t i on,  t he  Tr i a l  Cour t

gr a nt e d de f e nda nt ' s  mot i on f or  s umma r y j udgme nt  a nd t he  i s s ue

on a ppe a l  f r a me d by pl a i nt i f f s  i s  " t he  Tr i a l  Cour t  e r r e d i n

s us t a i ni ng t he  de f e nda nt ,  Dr .  Wa yne  R.  Wi t t ' s  mot i on f or

s umma r y j udgme nt " .   

The  c ompl a i nt  c ha r ge s  de f e nda nt  e xt r a c t e d a l l  of

pl a i nt i f f  Be t t y Ke i t h ' s  t e e t h a nd " di d not  pr e s c r i be
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a nt i bi ot i c s  .  .  .  whi c h unde r  t he  c i r c ums t a nc e s  t he n a nd t he r e

e xi s t i ng wa s  a  vi ol a t i on of  t he  s t a nda r d of  c a r e " .

De f e nda nt ,  a n or a l  s ur ge on,  f i l e d a  mot i on f or

s umma r y j udgme nt  a t t a c hi ng hi s  own a f f i da vi t  a nd de pos i t i ons

of  ot he r  or a l  s ur ge ons ,  whi c h s t a t e  de f e nda nt  di d not  de vi a t e

f r om t he  s t a nda r d of  a c c e pt a bl e ,  pr of e s s i ona l  pr a c t i c e  f or

or a l  a nd ma xi l l of a c i a l  s ur ge ons  i n hi s  t r e a t me nt  of  pl a i nt i f f .  

Pl a i nt i f f s '  r e s pons e  t o  t he  mot i on c ont a i ne d t he  de pos i t i on of

St e phe n R.  Cobbl e ,  a  ge ne r a l  de nt i s t ,  a nd a  l e t t e r  f r om Dr .

Cobbl e  a t t a c he d a s  a n e xhi bi t  t o  pl a i nt i f f s '  a t t or ne y ' s

a f f i da vi t .  

I n  or de r  t o  r e c ove r  i n  a  me di c a l  ma l pr a c t i c e  a c t i on,

T. C. A.  29- 26- 115 r e qui r e s  e vi de nc e  of  " t he  r e c ogni z e d s t a nda r d

of  a c c e pt a bl e  pr of e s s i ona l  pr a c t i c e  i n  t he  pr of e s s i on a nd t he

s pe c i a l t y  t he r e of ,  i f  a ny,  t ha t  t he  de f e nda nt  pr a c t i c e s  i n  t he

c ommuni t y i n  whi c h he  pr a c t i c e s  or  i n  a  s i mi l a r  c ommuni t y a t

t he  t i me  t he  a l l e ge d i nj ur y or  wr ong oc c ur r e d" ;   a nd t ha t  " t he

de f e nda nt  a c t e d wi t h l e s s  t ha n or  f a i l e d t o  a c t  wi t h or di na r y

a nd r e as ona bl e  ca r e  i n  a cc or da nc e  wi t h s uc h s t a nda r d  .  .  .  . "  

Dr .  Cobbl e ' s  de pos i t i on i s  r e pl e t e  wi t h e vi de nc e  of  t he  c our s e

of  t r e a t me nt  Dr .  Cobbl e  woul d ha ve  f ol l owe d,  a nd hi s  opi ni on

a s  t o  wha t  t r e a t me nt  s houl d ha ve  be e n a dmi ni s t e r e d.   Howe ve r ,

he  di d not  t e s t i f y  t ha t  he  kne w t he  s t a nda r d of  a c c e pt a bl e

pr of e s s i ona l  pr a c t i c e ,  a s  r e qui r e d by t he  s t a t ut e ,  a nd t ha t

t he  de f e nda nt  f a i l e d t o  a c t  wi t h or di na r y a nd r e a s ona bl e  c a r e

i n a c c or da nc e  wi t h s uc h s t a nda r d.

Pl a i nt i f f s '  a t t or ne y ' s  a f f i da vi t  s t a t e s  t ha t  " Dr .

Cobbl e  ha d de c l i ne d t o  s i gn a n a f f i da vi t  i n  de f e ns e  of  t he

mot i on f or  s umma r y j udgme nt .   And f ur t he r ,  t ha t  t he  l e t t e r
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a t t a c he d t o  t he  a f f i da vi t  wa s  wr i t t e n by Dr .  Cobbl e  da t e d

J a nua r y 24,  1990,  whi c h t he  a t t or ne y r e c e i ve d.   The  pe r t i ne nt

pa r t  of  t he  l e t t e r  r e l i e d upon i s :   

My pr of e s s i ona l  opi ni on,  ba s e d upon a  r e a s ona bl e
de gr e e  of  me di c a l  c e r t a i nt y,  i s  t ha t  whe n you do
or a l  s ur ge r y wi t h a  known e xi s t i ng i nf e c t i on,  a nd a
ma s s i ve  of  ba c t e r e mi a  i s  c l e a r l y  a nt i c i pa t e d,  a nd
whe r e  you c a nnot  pos s i bl y ma ke  t he  or a l  c a vi t y
a s e pt i c ,  t he  s t a nda r d of  c a r e  i s  t o  a dmi ni s t e r
a nt i bi ot i c s  pr i or  t o  or  a t  t he  t i me  of  s ur ge r y.  
Addi t i ona l l y ,  whe n pe r f or mi ng or a l  s ur ge r y,  i f
c or t i c os t e r oi ds  a r e  i ndi c a t e d t o  s uppr e s s  t he  i mmune
s ys t e m,  a s  i t  wa s  i ndi c a t e d i n t hi s  s i t ua t i on,  t he
s t a nda r d of  c a r e  i s  t o a dmi ni s t e r  a nt i bi ot i c s .  
The r e  wa s  a  vi ol a t i on of  t hos e  s t a nda r ds  of  c a r e  i n
Mr s .  Ke i t h ' s  or a l  s ur ge r y. "

Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  Rul e  56. 05

pr ovi de s :

s uppor t i ng a nd oppos i ng a f f i da vi t s  s ha l l  be  ma de  on
pe r s ona l  knowl e dge ,  s ha l l  s e t  f or t h  s uc h f a c t s  a s
woul d be  a dmi s s i bl e  i n  e vi de nc e ,  a nd s ha l l  s how
a f f i r ma t i ve l y t ha t  t he  a f f i a nt  i s  c ompe t e nt  t o
t e s t i f y  t o t he  ma t t e r s  s t a t e d t he r e i n.

The  l e t t e r  a ppe nde d t o  t he  a f f i da vi t  of  pl a i nt i f f s '  a t t or ne y

wa s  i na dmi s s i bl e  be c a us e  i t  wa s  not  ve r i f i e d.   Se e  Ke y s t one

I ns ur anc e  Co.  v .  Gr i f f i t h ,  659 S. W. 2d 364,  366 ( Te nn.  App.

1983) ,  a nd doe s  not  me e t  t he  r e qui r e me nt  of  Rul e  56. 05

T. R. C. P.   

The  Tr i a l  Cour t ' s  de t e r mi na t i on t ha t  pl a i nt i f f s '

r e s pons e  t o  t he  mot i on f or  s umma r y j udgme nt  di d not  di s put e

t he  e vi de nc e  t ha t  t he  de f e nda nt  di d not  de vi a t e  f r om t he

s t a nda r d of  pr of e s s i ona l  c a r e  i s  a f f i r me d.   Se e  By r d v .  Hal l ,

847 S. W. 2d,  208 ( Te nn.  1993) .   The  c a us e  i s  r e ma nde d a t

pl a i nt i f f s '  c os t .
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________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Don T.  Mc Mur r a y,  J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


