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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

MBNA AMERI CAN BANK,  N. A. , )   C/ A NO.  03A01- 9508- CH- 00249
)

Pl a i nt i f f / Count e r - )   KNOX CHANCERY
De f e nda nt / Appe l l e e )

)   HON.  WI LLI AM H.  I NMAN,
v. )   CHANCELLOR

)
DONALD E.  OVERTON, )

)   VACATED 
De f e nda nt / Count e r - )   AND
Pl a i nt i f f / Appe l l a nt . )   REMANDED

RON CUNNI NGHAM,  Knoxvi l l e ,  f or  Appe l l e e .

GLENNA W.  OVERTON,  Knoxvi l l e ,  f or  Appe l l a nt .

O P I  N I  O N

Fr a nks .  J .

The  i s s ue  on a ppe a l  i s  whe t he r  t he  de f e nda nt  ha d

not i c e  of  t he  t r i a l  da t e  whe r e  a  j udgme nt  on t he  me r i t s  of  t he

c a s e  wa s  e nt e r e d.

The  Tr i a l  Cour t  e nt e r e d j udgme nt  ba s e d on a n a l l e ge d

de bt  a ga i ns t  de f e nda nt ,  a nd wi t hi n t hi r t y  da ys  de f e nda nt  f i l e d



2

a  mot i on f or  r e l i e f  f r om j udgme nt .   He  f i l e d hi s  a f f i da vi t

s t a t i ng t ha t  he  ha d no not i c e  t ha t  t he  c a s e  woul d be  he a r d on

t he  me r i t s ,  a nd t he  not i c e  he  ha d wa s  f r om t he  c l e r k of  t he

c our t  t ha t  t he  mot i on f or  s umma r y j udgme nt  woul d be  he a r d on

t ha t  da t e .   Pl a i nt i f f  r e s ponde d wi t h a f f i da vi t s  t o  t he  e f f e c t

t ha t  de f e nda nt  wa s  s e nt  c opi e s  of  l e t t e r s  s e t t i ng f or t h  t he

t r i a l  da t e  a nd f a c s i mi l e  doc ume nt s  we r e  t r a ns mi t t e d t o

de f e nda nt  a l s o not i f yi ng of  t he  t r i a l  da t e .   The  Tr i a l  Cour t

ove r r ul e d t he  mot i on a nd s a i d " t he  de f e nda nt / c ount e r - pl a i nt i f f

wa s  gi ve n s u f f i c i e nt  not i c e  i n  a dva nc e  of  t he  t r i a l  da t e " .   

The  Tr i a l  Cour t  obvi ous l y ma de  hi s  f a c t f i ndi ng f r om

t he  a f f i da vi t s  a nd ot he r  doc ume nt s  i n  t he  r e c or d.   I n  Tur ne r

v .  Tur ne r ,  776 S. W. 2d 888 ( Te nn.  App.  1988) ,  we  s a i d t he

Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  §43 do not  pr ovi de  f or  t he

us e  of  a n a f f i da vi t  a s  e vi de nc e  a t  t r i a l .   Ac c or d Be r k e  v .

Chat t anooga Bar  As s oc i at i on ,  436 S. W. 2d 296,  58 Te nn.  App.  636

( 1968) .   

Ge ne r a l l y,  a f f i da vi t s  a r e  not  a dmi s s i bl e  i n t he

t r i a l  a s  i nde pe nde nt  e vi de nc e  t o  e s t a bl i s h a  f a c t .   3

Am. J ur . 2d,  Af f i da vi t s  §30.   Mor e ove r ,  a f f i da vi t s  of  wi t ne s s e s

who a r e  a va i l a bl e  f or  t r i a l  a r e  not  a dmi s s i bl e .   2A C. J . S.

Af f i da vi t s ,  §56.   Af f i da vi t s ,  whe n a dmi s s i bl e ,  ma y be  a c c or de d

pr oba t i ve  va l ue  but  a r e  onl y c ons i de r e d pr i ma  f a c i e  e vi de nc e .  

32A C. J . S.  Evi de nc e ,  §1032.   Abs e nt  r ul e  or  s t a t ut e  t he y a r e

not  c onc l us i ve  of  t he  f a c t s  s t a t e d t he r e i n,  e ve n i f  t he y a r e

not  c ont r a di c t e d by c ount e r - a f f i da vi t s .   I d.

He r e ,  t he  Tr i a l  Cour t  wa s  c onf r ont e d wi t h

c ont r a di c t or y a f f i da vi t s  on t he  i s s ue  of  not i c e ,  a nd i t  wa s

i na ppr opr i a t e  t o  ma ke  a  f a c t f i ndi ng on a f f i da vi t s .  
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Ac c or di ngl y,  we  va c a t e  t he  Tr i a l  Cour t ' s  f i na l  j udgme nt  a nd

r e ma nd f or  a  f a c t ua l  de t e r mi na t i on a s  t o  whe t he r  de f e nda nt  ha d

not i c e  of  t he  t r i a l  da t e .   I f  t he  Cour t  f i nds  he  di d not ,  t he n

he  i s  e nt i t l e d t o a  ne w t r i a l  on t he  me r i t s  of  t he  c a s e .

The  c os t  of  t he  a ppe a l  i s  a s s e s s e d t o  a ppe l l e e ,  a nd

t he  c a us e  r e ma nde d.

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Don T.  Mc Mur r a y,  J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


