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OP1 NI ON

Franks. J.

The issue on appeal is whether the defendant had
notice of the trial date where a judgnent on the nerits of the
case was entered.

The Trial Court entered judgnent based on an all eged

debt agai nst defendant, and within thirty days defendant filed



a notion for relief fromjudgnent. He filed his affidavit
stating that he had no notice that the case would be heard on
the nerits, and the notice he had was fromthe clerk of the
court that the notion for sumrary judgnment woul d be heard on
that date. Plaintiff responded with affidavits to the effect
t hat defendant was sent copies of letters setting forth the
trial date and facsimle docunents were transmitted to

def endant al so notifying of the trial date. The Trial Court
overrul ed the notion and said "the defendant/counter-plaintiff
was given sufficient notice in advance of the trial date".

The Trial Court obviously made his factfinding from
the affidavits and other docunents in the record. In Turner
v. Turner, 776 S.W2d 888 (Tenn. App. 1988), we said the
Tennessee Rules of Cvil Procedure 843 do not provide for the
use of an affidavit as evidence at trial. Accord Berke v.
Chat t anooga Bar Association, 436 S.W2d 296, 58 Tenn. App. 636
(1968) .

Generally, affidavits are not adm ssible in the
trial as independent evidence to establish a fact. 3
Am Jur. 2d, Affidavits 830. Moreover, affidavits of w tnesses
who are available for trial are not adm ssible. 2A CJ.S.
Affidavits, 856. Affidavits, when adm ssible, may be accorded
probative value but are only considered prima facie evidence.
32A C.J.S. Evidence, 81032. Absent rule or statute they are
not conclusive of the facts stated therein, even if they are
not contradicted by counter-affidavits. Id.

Here, the Trial Court was confronted with
contradictory affidavits on the issue of notice, and it was
i nappropriate to make a factfinding on affidavits.
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Accordingly, we vacate the Trial Court's final judgnment and
remand for a factual determ nation as to whether defendant had
notice of the trial date. |If the Court finds he did not, then
he is entitled to a newtrial on the nerits of the case.

The cost of the appeal is assessed to appellee, and

t he cause renmanded.

Her schel P. Franks, J.

CONCUR:

Don T. McMurray, J.

Charl es D. Susano, Jr., J.



