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    I N THE COURT OF APPEALS OF TENNESSEE
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BOBBY RI GGS,  a nd M- HELI COPTERS)   C/ A NO.  03A01- 90506- CV- 00193
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)   SEVI ER LAW
Pl a i nt i f f s - Appe l l a nt s , )

)   HON.  WI LLI AM R.  HOLT, J R. ,
v . )   J UDGE

)
CHARLES W.  BURSON,  Te nne s s e e )
At t or ne y Ge ne r a l  a nd Re por t e r , )
CARL J OHNSON,  Commi s s i one r  of )
t he  Te nne s s e e  De pa r t me nt  of )
Tr a ns por t a t i on, )   VACATED

)   AND
De f e nda nt s - Appe l l e e s . )   REMANDED

STEPHEN E.  MARSHALL,  MARSHALL & DELI US,  Se vi e r vi l l e ,  f or
Pl a i nt i f f s - Appe l l a nt s .

CHARLES W.  BURSON,  At t or ne y Ge ne r a l  a nd Re por t e r ,  a nd
BARRY TURNER,  De put y At t or ne y Ge ne r a l ,  Na s hvi l l e ,  f or
De f e nda nt s - Appe l l e e s .

O P I  N I  O N

Fr a nks .  J .

Thi s  a c t i on c ha l l e nge d t he  c ons t i t ut i ona l i t y  of

Cha pt e r  727 of  t he  1992 Te nne s s e e  Publ i c  Ac t s ,  now c odi f i e d a t

Te nne s s e e  Code  Annot a t e d §§42- 8- 101 t o  - 105 ( 1993) .   The  Tr i a l

Cour t ,  r e s pondi ng t o  a  mot i on t o  di s mi s s  f i l e d by de f e nda nt s ,

di s mi s s e d t he  a c t i on pur s ua nt  t o  Te nne s s e e  Rul e s  of  Ci vi l

Pr oc e dur e ,  Rul e  12.   



1
No t e  t h a t  § 4 2 - 1 - 3 0 1  t o  3 0 3  ( 1 9 9 3 )  a l s o  d e a l s  wi t h  h e l i p o r t s .   I t  

p r o v i d e s  t h a t  " No  p e r s o n  s h a l l  e n g a g e  i n  c o mme r c i a l  h e l i c o p t e r  t o u r i n g  i n  a n y

t o u r i s t  r e s o r t  c o u n t y . . . e x c e p t  a t  a  p r i ma r y  p u b l i c  a i r p o r t . "   

2

Pl a i nt i f f s  ha ve  a ppe a l e d.   

The  a f or e me nt i one d c ha pt e r  pr ovi de s  t ha t  l a nd

l oc a t e d i n  a  t our i s t  c ount y wi t hi n ni ne  mi l e s  of  a  na t i ona l

pa r k bounda r y c a nnot  be  us e d a s  a  he l i por t 1.   I t  a l s o gi ve s  a

pr i va t e  r i ght  of  a c t i on f or  nui s a nc e  t o  c i t i z e ns  wi t hi n t he

r e s t r i c t e d a r e a .   

Pl a i nt i f f  Ri ggs  i s  t he  owne r / ope r a t or  of  a  he l i por t

l oc a t e d wi t hi n t he  a r e a  r e s t r i c t e d by t he  s t a t ut e .  He  ha s  

c ha l l e nge d Cha pt e r  727 on t he  gr ounds  t ha t  i t  i s  i nva l i d  due

t o f e de r a l  pr e e mpt i on of  t hi s  f i e l d ,  vi ol a t e s  due

pr oc e s s / e qua l  pr ot e c t i on pr ovi s i ons  of  t he  f e de r a l  a nd s t a t e

c ons t i t ut i ons ,  a nd i s  a  s pe c i a l  l a w vi ol a t i ng Ar t .  XI ,  §8 of

t he  Te nne s s e e  Cons t i t ut i on.   He  a l s o a r gue s  Te nne s s e e  Code

Annot a t e d §13- 7- 208 a l l ows  hi m t o c ont i nue  hi s  non- c onf or mi ng

ope r a t i on.

I n di s mi s s i ng t he  a c t i on,  t he  Tr i a l  Cour t  s a i d t he

Cha pt e r  i s  a  l a nd us e  s t a t ut e  a nd i s  t he r e f or e  not  pr e e mpt e d

by f e de r a l  l a w,  a nd t ha t  i t  doe s  not  vi ol a t e  due  pr oc e s s  or

e qua l  pr ot e c t i on be c a us e  i t  i s  a  r a t i ona l l y  ba s e d a nd f a c i a l l y

c ons t i t ut i ona l  e xe r c i s e  of  l a nd us e  a ut hor i t y  by t he  Ge ne r a l

As s e mbl y,  a nd T. C. A.  §13- 7- 208( b)  doe s  not  a ppl y t o  Cha pt e r

727 be c a us e  i t  a ppl i e s  t o  muni c i pa l  z oni ng onl y.   Eve n i f  §13-

7- 208 di d a ppl y t o  a  s t a t e  l a w,  t he  Tr i a l  Cour t  f ound t ha t

Cha pt e r  727 woul d a c t  t o  r e pe a l  or  a me nd by i mpl i c a t i on a ny

c onf l i c t i ng pr ovi s i ons  a nd woul d not  a l l ow pl a i nt i f f ' s  us e  t o

c ont i nue .  
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I n c ons i de r i ng a  mot i on t o  di s mi s s ,  a l l  of  t he  f a c t s

a l l e ge d i n  t he  c ompl a i nt  a r e  t a ke n a s  t r ue .   Cor npr ops t  v .

Sl oan ,  528 S. W. 2d 188 ( Te nn.  1975) .   The  Cour t  t he n de t e r mi ne s

whe t he r  t hos e  f a c t s  s t a t e  a  c a us e  of  a c t i on t ha t  s houl d be

de c i de d by a  t r i e r  of  f a c t .   Gr ay  v .  Mc Donal d ' s  Cor p. ,  874

S. W. 2d 44 ( Te nn. App.  1993) .

Pl a i nt i f f  a r gue s  t he  Tr i a l  Cour t  i mpr ope r l y

c ons t r ue d t he  pl e a di ngs  i n  f a vor  of  t he  de f e nda nt s  whe n i t

de t e r mi ne d t ha t  t he  s t a t ut e  ha d a  r a t i ona l  ba s i s .   I t  i s

a r gue d t he  Cour t  s houl d ha ve  a c c e pt e d t he  pl a i nt i f f ' s

c ont e nt i on t ha t  t he  l a w di d not  ha ve  a  r a t i ona l  ba s i s .    

 I f  t he  e l e me nt s  of  a n a c t i on a r e  pr e s e nt ,  t he  c l a i m

s houl d be  r e ma nde d f or  a  t r i a l  on t he  me r i t s .   I f  t he  e l e me nt s

a r e  not  pr e s e nt ,  t he  gr a nt i ng of  t he  mot i on t o  di s mi s s  mus t  be

s us t a i ne d.  

The  s upr e ma c y c l a us e  gi ve s  Congr e s s  t he  powe r  t o

pr e e mpt  s t a t e  l a w.   U. S.  Cons t i t ut i on Ar t i c l e  VI .   Pr e e mpt i on

i s  f ound i n  t he  f ol l owi ng c i r c ums t a nc e s :   

Pr e e mpt i on oc c ur s  whe n Congr e s s ,  i n  e na c t i ng a
f e de r a l  s t a t ut e ,  e xpr e s s e s  a  c l e a r  i nt e nt  t o  pr e e mpt
s t a t e  l a w,  whe n t he r e  i s  out r i ght  or  a c t ua l  c onf l i c t
be t we e n f e de r a l  a nd s t a t e  l a w,  whe r e  c ompl i a nc e  wi t h
bot h f e de r a l  a nd s t a t e  l a w i s  i n  e f f e c t  phys i c a l l y
i mpos s i bl e ,  whe r e  t he r e  i s  i mpl i c i t  i n f e de r a l  l a w a
ba r r i e r  t o  s t a t e  r e gul a t i on,  whe r e  Congr e s s  ha s
l e gi s l a t e d c ompr e he ns i ve l y,  t hus  oc c upyi ng a n e nt i r e
f i e l d  of  r e gul a t i on a nd l e a vi ng no r oom f or  t he
St a t e s  t o  s uppl e me nt  f e de r a l  l a w,  or  whe r e  t he  s t a t e
l a w s t a nds  a s  a n obs t a c l e  t o  t he  a c c ompl i s hme nt  a nd
e xe c ut i on of  t he  f ul l  obj e c t i ve s  of  Congr e s s .   

Wat s on v .  Cl e v e l and Chai r  Co. ,  789 S. W. 2d 538 ( Te nn.

1989) ( c i t e s  omi t t e d) .

I n  t hi s  c a s e ,  pl a i nt i f f s  c ont e nd Cha pt e r  727 i s

di r e c t e d a t  noi s e ,  a n a r e a  whi c h t he  f e de r a l  gove r nme nt  ha s
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i mpl i e dl y pr e e mpt e d t hr ough t he  Fe de r a l  Avi a t i on Ac t  a nd t he

Noi s e  Cont r ol  Ac t .   Ci t y  of  Bur bank  v .  Loc k he e d Ai r  Te r mi nal

I nc . ,  411 U. S.  624,  93 S. Ct .  1845,  36 L. Ed. 2d 547 ( 1973) .  

Pl a i nt i f f  f ur t he r  a r gue s  a  di s t i nc t i on c a n be  dr a wn be t we e n

pr e e mpt e d s t a t ut e s  di r e c t e d a t  noi s e  a nd l a nd us e  s t a t ut e s

di r e c t e d a t  t he  s i t i ng of  a i r por t s .   

I f  i t  s houl d be  de t e r mi ne d t ha t  Cha pt e r  727 i s

di r e c t e d a t  noi s e ,  t he  s t a t ut e  woul d be  pr e e mpt e d unde r  Ci t y

of  Bur bank .   Si nc e  t he  e l e me nt s  of  a  pr e e mpt i on c l a i m we r e

a l l e ge d,  t he  gr a nt i ng of  t he  mot i on t o  di s mi s s  wa s  e r r or .

Due  pr oc e s s  a nd e qua l  pr ot e c t i on r e qui r e s  t ha t  a l l

pe r s ons  a nd e nt i t i e s  s ha l l  be  t r e a t e d t he  s a me  unde r  l i ke

c i r c ums t a nc e s  a nd c ondi t i ons ,  bot h a s  t o  pr i vi l e ge s  c onf e r r e d

a nd l i a bi l i t i e s  i nc ur r e d.   Ge ne s c o,  I nc .  v .  Woods ,  578 S. W. 2d

639 ( Te nn.  1979) .   Unl e s s  a  c l a s s i f i c a t i on i mpe r mi s s i bl y

i nt e r f e r e s  wi t h t he  e xe r c i s e  of  a  f unda me nt a l  r i ght  or

ope r a t e s  t o  t he  pa r t i c ul a r  di s a dva nt a ge  of  a  s us pe c t  c l a s s ,

t he  c l a s s i f i c a t i on i s  s ubj e c t  t o  t he  r a t i ona l  ba s i s  t e s t .  

Har r i s on v .  Sc hr ade r ,  569 S. W. 2d 822 ( Te nn.  1978) .   

He r e ,  a  c l a s s i f i c a t i on ha s  be e n c r e a t e d a mong

he l i por t s  l oc a t e d ne a r  t he  Smoky Mount a i ns .   A r a t i ona l  ba s i s

t e s t  s houl d be  us e d be c a us e  no f unda me nt a l  r i ght  or  s us pe c t

c l a s s  i s  i mpl i c a t e d.   The  r a t i ona l  ba s i s  t e s t  uphol ds  t he

c l a s s i f i c a t i on ma de  by a  s t a t ut e  i f  t he r e  i s  a ny pos s i bl e

r e a s on or  j us t i f i c a t i on f or  i t s  pa s s a ge .   Ke l l e y  v .  3- M Co. ,

639 S. W. 2d 437 ( Te nn.  1982) .   The  a ppr opr i a t e  i nqui r y i s

whe t he r  t he  c l a s s i f i c a t i on ha s  a  r e a s ona bl e  r e l a t i ons hi p t o  a

l e gi t i ma t e  s t a t e  i nt e r e s t .   St at e  v .  Te s t e r ,  879 S. W. 2d 823

( Te nn.  1994) .   The  bur de n of  s howi ng t ha t  a  c l a s s i f i c a t i on i s
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unr e a s ona bl e  a nd a r bi t r a r y i s  pl a c e d upon t he  i ndi vi dua l

c ha l l e ngi ng t he  s t a t ut e .   Har r i s on.  

  The  pl a i nt i f f  a r gue s  t he r e  i s  no r a t i ona l  ba s i s  f or

t hi s  di s t i nc t i on a mong he l i por t s .   He  a l s o a r gue s  t ha t  noi s e

c ont r ol  c a n not  pr ovi de  a  ba s i s  f or  t hi s  di s t i nc t i on,  be c a us e

i t  i s  pr e c l ude d by t he  f e de r a l  pr e e mpt i on f i e l d .   I f  he  c a n

de mons t r a t e  t hi s  i s  t r ue ,  he  ma y pr e va i l ,  a nd gr a nt i ng t he

mot i on t o  di s mi s s  wa s  i n  e r r or .   

Te nne s s e e  Cons t i t ut i on,  Ar t i c l e  XI ,  §8 pr ovi de s

t ha t :  

Ge ne r a l  l a ws  onl y t o  be  pa s s e d.  -  The  Le gi s l a t ur e
s ha l l  ha ve  no powe r  t o  s us pe nd a ny ge ne r a l  l a w f or
t he  be ne f i t  of  a ny pa r t i c ul a r  i ndi vi dua l ,  nor  t o
pa s s  a ny l a w f or  t he  be ne f i t  of  i ndi vi dua l s
i nc ons i s t e nt  wi t h t he  ge ne r a l  l a ws  of  t he  l a nd;  nor
t o pa s s  a ny l a w gr a nt i ng t o  a ny i ndi vi dua l  or
i ndi vi dua l s ,  r i ght s ,  pr i vi l e ge s ,  i mmuni t i e [ s ] ,  or
e xe mpt i ons  ot he r  t ha n s uc h a s  ma y be ,  by t he  s a me
l a w e xt e nde d t o  a ny me mbe r  of  t he  c ommuni t y,  who ma y
be  a bl e  t o  br i ng hi ms e l f  wi t hi n t he  pr ovi s i ons  of
e a c h l a w. . . .

I n  or de r  t o  t r i gge r  a na l ys i s  unde r  t hi s  pr ovi s i on,  a

s t a t ut e  mus t  " c o nt r a ve ne  s ome  ge ne r a l  l a w whi c h ha s  ma nda t or y

s t a t e wi de  a ppl i c a t i on. "   Ci v i l  Se r v i c e  Me r i t  Boar d v .  Bur s on ,

816 S. W. 2d 725 ( Te nn.  1991) ;   Knox  Count y  e x .  r e l .  Ke s s e l  v .

Le noi r  Ci t y ,  837 S. W. 2d 382 ( Te nn.  1992) .

Pl a i nt i f f ' s  c ompl a i nt  doe s  not  s pe c i f i c a l l y s t a t e  a

ge ne r a l  l a w whi c h ha s  be e n s us pe nde d by Cha pt e r  727.   He

s i mpl y a r gue s  t ha t  t he  ge ne r a l  l a w woul d a ppl y t o  a l l  he l i por t

ope r a t or s  i n  Se vi e r ,  Bl ount ,  a nd Coc ke  Count i e s ,  but  f or  t he

i mpos i t i on of  t he  ni ne  mi l e  z one .    

A ge ne r a l  l a w whi c h woul d a ppl y i n  t he  a bs e nc e  of
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  Ap p r o v a l  o f  a i r p o r t  l i c e n s e s  t a k e s  p l a c e  i f  t h e  De p a r t me n t  o f

Tr a n s p o r t a t i o n  i s  s a t i s f i e d  t h a t  " ( A)  Th e  s i t e  i s  a d e q u a t e  f o r  t h e  p r o p o s e d

a i r p o r t ;  ( B)  Su c h  p r o p o s e d  a i r p o r t ,  i f  c o n s t r u c t e d  o r  e s t a b l i s h e d ,  wi l l

c o n f o r m t o  mi n i mu m s t a n d a r d s  o f  s a f e t y ;  a n d  ( C)  Sa f e  a i r  t r a f f i c  p a t t e r n s

c o u l d  b e  wo r k e d  o u t  f o r  s u c h  p r o p o s e d  a i r p o s t  a n d  f o r  a l l  e x i s t i n g  a i r p o r t s

a n d  a p p r o v e d  a i r p o r t  s i t e s  i n  i t s  v i c i n i t y . "   Re n e wa l  i s  a l l o we d  u n l e s s  t h e

d e p a r t me n t  " r e a s o n a b l y  d e t e r mi n e s  t h a t  ( 1 )  Th e r e  h a s  b e e n  a n  a b a n d o n me n t  o f

t h e  a i r p o r t  a s  s u c h ;  ( 2 )  Th e r e  h a s  b e e n  a  f a i l u r e  t o  c o mp l y  wi t h  t h e

c o n d i t i o n s  o f  t h e  l i c e n s e  o f  r e n e wa l  t h e r e o f ;  o r  ( 3 )  Be c a u s e  o f  a  c h a n g e  o f

p h y s i c a l  o r  l e g a l  c o n d i t i o n s  o r  c i r c u ms t a n c e s  t h e  a i r p o r t  h a s  b e c o me  e i t h e r

u n s a f e  o r  u n u s a b l e  f o r  t h e  a e r o n a u t i c a l  p u r p o s e s  f o r  wh i c h  t h e  l i c e n s e  o r

r e n e wa l  wa s  i s s u e d . "   Te n n .  Co d e  An n .  § 4 2 - 2 - 2 1 1 .

6

Cha pt e r  727 i s  T. C. A.  §42- 2- 211 2,  whi c h gove r ns  t he  l i c e ns i ng

of  a i r por t s .   Cha pt e r  727 c ont r a ve ne s  i t s  pr ovi s i ons  whe n i t

pr ovi de s  t ha t  " t he  de pa r t me nt  of  t r a ns por t a t i on s ha l l  not

i s s ue  or  r e ne w l i c e ns e s  pur s ua nt  t o  c ha pt e r  2  of  t hi s  t i t l e

f or  a ny he l i por t  l oc a t e d on l a nd s ubj e c t  t o  t he

pr ohi bi t i on. . . e xc e pt  t ha t  l i c e ns e s  ma y be  r e ne we d f or

he l i c opt e r s  [ dur i ng t he  a mor t i z a t i on pe r i od] .   T. C. A.  §42- 8-

201( b) .    

I f  Cha pt e r  727 s us pe nds  t he  ge ne r a l  l i c e ns i ng l a w,

s uc h s us pe ns i on woul d not  vi ol a t e  Ar t .  XI ,  §8,  unl e s s  i t

c r e a t e s  c l a s s i f i c a t i ons  whi c h a r e  c a pr i c i ous ,  unr e a s ona bl e ,  or

a r bi t r a r y.   Bur s on .   Whe r e  t he  r e a s ona bl e ne s s  of  t he

c l a s s i f i c a t i on i s  f a i r l y de ba t a bl e  t he  c our t s  wi l l  uphol d t he

c l a s s i f i c a t i on.  St al c up v .  Ci t y  of  Gat l i nbur g ,  577 S. W. 2d 439

( Te nn.  1978) .   I f  a ny pos s i bl e  r e a s on c a n be  c onc e i ve d t o

j us t i f y  t he  c l a s s i f i c a t i on,  i t  wi l l  be  uphe l d a nd de e me d

r e a s ona bl e .   I d .    

He r e ,  a  di s t i nc t i on ha s  be e n dr a wn be t we e n t he

l i c e ns i ng of  a  he l i por t  ope r a t or  wi t hi n t he  ni ne  mi l e  r a nge

a nd out s i de  t ha t  r a nge .   Pl a i nt i f f ' s  c ompl a i nt  a l l e ge s  t ha t  no

r e a s ona bl e  ba s i s  e xi s t s  f or  t hi s  di s t i nc t i on.   Thi s  i s s ue  i s

l i ke wi s e  i na ppr opr i a t e  f or  s umma r y j udgme nt .

Fi na l l y ,  T. C. A.  §13- 7- 208 pr ot e c t s  s ome
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nonc onf or mi ng us e s  f r om c ha nge s  i n  z oni ng pr ovi s i ons .   I t

r e a ds :   

I n  t he  e ve nt  t ha t  a  z oni ng c ha nge  oc c ur s  i n  a ny l a nd
a r e a  whe r e  s uc h l a nd a r e a  wa s  not  pr e vi ous l y c ove r e d
by a ny z oni ng r e s t r i c t i ons  of  a ny gove r nme nt a l
a ge nc y of  t hi s  s t a t e  or  i t s  pol i t i c a l  s ubdi vi s i ons ,
a nd s uc h z oni ng r e s t r i c t i ons  di f f e r  f r om z oni ng
r e s t r i c t i ons  i mpos e d a f t e r  t he  z oni ng c ha nge ,  t he n
a ny i ndus t r i a l ,  c omme r c i a l  or  bus i ne s s  e s t a bl i s hme nt
i n ope r a t i on,  pe r mi t t e d t o  ope r a t e  unde r  z oni ng
r e gul a t i ons  or  e xc e pt i ons  t he r e t o pr i or  t o  t he
z oni ng c ha nge  s ha l l  be  a l l owe d t o  c ont i nue  i n
ope r a t i on a nd be  pe r mi t t e d;  pr ovi de d,  t ha t  no c ha nge
i n t he  us e  of  t he  l a nd i s  unde r t a ke n by s uc h
i ndus t r y of  bus i ne s s .

T. C. A.  §13- 7- 208( b) ( 1995) .

Pl a i nt i f f  a r gue s  t ha t  he  i s  e nt i t l e d t o c ont i nue  hi s

ope r a t i on unde r  t hi s  pr ovi s i on.   Howe ve r ,  t he r e  a r e  a t  l e a s t

t wo r e a s ons  why t he  pr ovi s i ons  of  T. C. A.  §13- 7- 208( b)  do not

a ppl y i n  t hi s  c a s e .   Fi r s t ,  §13- 7- 208 a ppl i e s  onl y t o

muni c i pa l  z oni ng or di na nc e s .   Fi e l ds  v .  Whi t e ,  1989 WL 5456

( Te nn. App.  1989) ;   a l s o s e e  St at e  e x  r e l ,  Br owni ng- Fe r r i s

I ndus t r i e s  of  Te nn.  v .  Bd.  of  Commi s s i one r s  of  Knox  Count y ,

806 S. W. 2d 181,  189 ( Te nn.  App.  1990) .   Al t hough pl a i nt i f f

c i t e s  Sande r s  v .  Angi e  Pr ope r t i e s ,  I nc . ,  834 S. W. 2d 332 ( Te nn.

App.  1992)  f or  t he  pr opos i t i on t ha t  t he  s t a t ut e  a ppl i e s  t o

c ount y or di na nc e s  a nd t he r e f or e  c oul d a l s o a ppl y t o  s t a t e

or di na nc e s ,  Sande r s  onl y ma de  a  r e f e r e nc e  t o  " Se e  Te nn.  Code

Ann.  §13- 7- 208( b) "  i n  i t s  di s c us s i on of  non- c onf or mi ng us e s .  

The  Sande r s  Cour t  di d not  i nt e r pr e t  or  a ppl y t he  s t a t ut e .   I d.

  The  ot he r  r e a s on t ha t  §13- 7- 208 doe s  not  a ppl y i s

e s t a bl i s he d by t he  l a ngua ge  of  Cha pt e r  727:

Vi ol at i ons  -  He l i por t  de e me d nui s anc e  -  Abat e me nt ,
r e moval ,  c onf or mi t y -  Not wi t hs t a ndi ng t he  pr ovi s i ons
of  §13- 7- 208 or  a ny ot he r  l a w t o t he  c ont r a r y,  a
he l i por t  ope r a t i ng a s  of  Apr i l  23,  1992,  t ha t  i s  i n
vi ol a t i on of  §42- 8- 102( a )  i s  de c l a r e d a  publ i c
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nui s a nc e  a nd s ha l l  be  a ba t e d,  r e move d or  c ha nge d t o
c onf or m wi t h t hi s  c ha pt e r  by J ul y 1,  1994.   Suc h
he l i por t s  ma y c ont i nue  t o  ope r a t e  unt i l  t ha t  da t e
pr ovi de d:  ( 1)  The  he l i por t  i s  not  e xt e nde d or
e xpa nde d;  a nd ( 2)  I f  t he  us e  of  t he  l a nd or  a ny
por t i on t he r e of  a s  a  he l i por t  i s  di s c ont i nue d f or  a
pe r i od of  s i x  ( 6)  mont hs  or  c ha nge d,  a ny f ut ur e  us e
of  t he  l a nd i s  i n  c onf or mi t y wi t h t hi s  c ha pt e r .

Te nn.  Code  Ann.  §42- 8- 103 ( e mpha s i s  s uppl i e d) .
  

Thi s  pr ovi s i on de mons t r a t e s  t ha t  t he  Ge ne r a l

As s e mbl y c ons i de r e d §13- 7- 208 a nd s pe c i f i c a l l y  r e j e c t e d i t s

a ppl i c a t i on t o  t he s e  c i r c ums t a nc e s .

A c l a i m unde r  T. C. A.  §13- 7- 208 r e qui r e s  a  muni c i pa l

z oni ng or di na nc e .   No s uc h or di na nc e  i s  a l l e ge d i n  pl a i nt i f f ' s

c ompl a i nt .   The  mot i on wa s  pr ope r l y gr a nt e d a s  t o  t hi s  gr ound.

The  a l l e ga t i ons  of  t he  c ompl a i nt  s e t  f or t h  t he

e l e me nt s  f or  c l a i ms  of  pr e e mpt i on,  due  pr oc e s s  a nd e qua l

pr ot e c t i on,  a nd a n unc ons t i t ut i ona l  s us pe ns i on of  ge ne r a l  l a w.  

Our  de c i s i on i s  not  t o  be  c ons t r ue d t o  s a y t he  s t a t ut e s  a r e

f r e e  or  not  f r e e  of  c ons t i t ut i ona l  de f e c t s .   We  a r e  r e ma ndi ng

t he  c a s e  f or  t he  pa r t i e s  t o  be  a f f or de d t he  oppor t uni t y  t o

i nt r oduc e  a ny e vi de nc e  whi c h i s  ma t e r i a l  a nd pe r t i ne nt  i n

c ons i de r i ng t he  va l i di t y  of  t he  s t a t ut e .   Lawr e nc e  v .

St anf or d ,  655 S. W. 2d 927 ( Te nn.  1983) .

The  c os t s  of  t he  a ppe a l  a r e  a s s e s s e d t o  t he

de f e nda nt s ,  a nd t he  c a us e  r e ma nde d f or  f ur t he r  pr oc e e di ngs

c ons i s t e nt  wi t h t hi s  opi ni on.

____________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:
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___________________________
Don T.  Mc Mur r a y,  J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


