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This is a suit seeking partition of certain |and owned
by the parties as tenants in common' and an accounting as to
certain property previously sub-divided and sold. The parties to

the suit are the children of Earl W Sell, Sr., who died on

No complaint is made as to the partition feature of the suit.



Decenber 19, 1977, and his wife, Jean Sell, who died August 8,

1991.

The only issue presented on appeal is whether the
Def endant Earl W Sell, Jr., properly paid hinself $16, 000
incident to the devel opnent and sale of lots in a subdivision

known as Charbray Acres.

The Trial Court found that it was proper for M. Sell
Jr., to receive these nonies, resulting in this appeal, which

rai ses the foll ow ng issue:

Whet her the trial court erred in allow ng conpensation
for one partner in a partnership where there was no
agreenent anong the partners for such conpensati on.

Earl W Sell, Sr., willed his real estate to his w dow,
Jean Sell, for life with the remainder to his four children
Nancy S. Roberts, Joan Sell and Janes Sell, who are the

Plaintiffs, and Earl W Sell, Jr., who is the Defendant. The
parties fornmed an oral partnership (the Defendant contends their
not her was al so a partner) for the purpose of sub-dividing and
selling a portion of the acreage inherited. Their nother wanted
the Defendant to be responsible for the enterprise and suggested
t hat he charge $1000 for each of the 22 lots which were sold.

He, however, testified he thought that $500 woul d be sufficient
and he accordingly charged $11,000 for the sale of the lots. He

charged an additional $5000 for his |abors in overseeing the



devel opment and keepi ng the subdivi sion suitably clean that

favorabl e sal es coul d be effected.

Initially the parties borrowed froma financial
institution approxi mately $100, 000 for the devel opment. This
| oan was secured by a certificate of deposit owned by their
not her. Upon her CD maturing and interest rates reaching 23-1/2
percent, their nother decided to finance the project herself,
and proceeded to do so in Novenber 1982, with an interest free

| oan.

The lots were sold between the years 1981 and 1985,
resulting in a net payout to each of the children of $46, 000.
The present suit was filed on July 17, 1992, over 13 years after
the last lot in the subdivision was sold and | ess than one year

after the death of their nother

In determ ning that the Defendant was entitled to
retain the $16,000 in question, the Trial Court nade the

follow ng findings and concl usions of |aw

THE COURT: The Plaintiffs contend there was a
partnership anong the parties here. The two sisters
and two brothers and that the Defendant, Earl W Sell
Jr. paid hinself $11,000.00 and $5, 000. 00, a total of
$16, 000. 00 over and above what he would be entitled to
as his prorata share of the profits.

Now, those four parties were remai ndermen with
respect to the properties sold, called Charbray Acres.
Their nother was the life tenant. And based on the



testinmony of M. Bud Sell? and M. Joan -- Ms. Joan
Sell, it seenms to ne that the senior Ms. Sell was
basically a partner in this situation also but
apparently a partner who wai ved any rights that she
woul d have had to any prorata share of the profits,
whet her it be equal or based on sonme allocation of her
life tenant interest. But certainly with respect to
setting up this entire arrangenent it was the senior
Ms. Sell who was calling the shots. That's the
testinony of Joan Sell and M. Bud Sell. She agreed to
basically finance them which she did. She's the one
that directed that Bud Sell be in charge, that he do it
all, and to this the Plaintiffs agreed.

Wth respect to M. Bud Sell taking the $11, 000. 00
that was based on his taking $500.00 per |ot that was
sold and of course each of the twenty-two |ots was sol d
for a total of $11,000.00. Wether it was a fee or
comm ssi on or whatever you characterize it, according
to M. Bud Sell, that was what his nother directed him
to do. In fact, his testinony was she told himto take
a thousand dollars per lot, so -- and his testinony was
that he woul d not do that and took $500.00 per |ot.
Wth respect to the $5,000.00 M. Bud Wll testified
that again that he took that after discussing it with
his nother and that was for the work that he did in
connection with the devel opnent and nai nt enance of
Charbray Acres until all the lots were sold.

Now, the Plaintiffs do not contend, as M.
Bearfield indicated, that M. Bud Sell did anything
crimnal or had any malicious intention in paying
himsel f, sinply that it was not a part of the oral
partnership [sic] that the parties had. Now, we know
there was no witten partnership agreenment, so whatever
they did was oral. The Plaintiffs really do not
guestion or they have not questioned the reasonabl eness
of the nonies that Bud Sell paid to hinself. Further,
Plaintiffs agree or do not contest that with respect to
the total devel opnent and sale of all of the lots in
Charbray Acres, M. Bud Sell did everything, not only
in setting it up but even in nmaintaining the |Iots and
the streets after the subdivision was established. And
of course he did, through his efforts, sell all the
| ots.

The | ast payout to the various parties was June
13, 1986. This suit was filed July 17, 1992.
Certainly during the period of tinme that these lots
were selling, and certainly from 1986 to 1992, when
this lawsuit was filed, Plaintiffs basically knew or

2 Earl W Sell, Jr.'s nickname is Bud.

4



shoul d have known that M. Sell, Bud Sell, that is, was
payi ng hinsel f the $500.00 per |ot and at sone point
paid hinself the $5,000.00. M. Bud Sell let the other
parties know that the records were at his house, they
were available for inspection. The Plaintiffs, for
reasons personal to thenselves, did not take advantage
of that offer to |look at the books. M. Steagall was
doi ng the accounting for the partnership and Ms. Joan
Sell indicated she had made some effort through her
accountant to talk to M. Steagall, but certainly M.
Steagal | was under a legal duty to account to, to at

| east show t he books to any of the partners, and | find
it very difficult to believe that M. Steagall would
not have done that at any partner's request. Certainly
t he books were at the residence of M. Bud Sell, and he
did advise the others that the books were there and
they could see themany tine they wanted to. | don't
know if you want to call it laches, | don't know if you
want to call it estoppel, but it does seemto ne that
there was at the very least an inplied agreenent that
M. Bud Sell could pay hinmself, which was at the
direction of his nother. That the parties knew or
shoul d have known that he was paying hinself and had
every opportunity between the tine when the lots were
first sold up until 1991, sone six years after the |ast
payout of the indicated shares that he was paying
himsel f. And now, at |east six years after the final
payout the parties conme in basically as part of a
partition suit of other properties and ask that M. Bud
Sell be held accountable for the $16, 000. 00.

| think there was an inplied agreenment and M. Bud
Sell was authorized to pay hinself certainly through
the direction of his nother who for whatever reason was
obviously calling the shots in this thing. And the
reason was she had the noney and basically she had the
property at that tine.

And the Court's going to find that even as a
matter of equity that M. Bud Sell should be entitled
to receive conpensation for the work that he did really
in devel oping this property and making a profit for the
other partners. And that noney is not a share of
partnership profits, but is sinply conpensation for his
efforts to which I think the parties acqui esced and
agreed in and it's fromthat that | find the inplied
agr eement .

The Plaintiffs principally rely upon T.C A 61-1-117,

whi ch provides as foll ows:



61-1-117. Rel ationship between partners and
partnership. -- The rights and duties of the partners
in relation to the partnership shall be determ ned,
subject to any agreenent between them by the follow ng
rul es:

(6) No partner is entitled to renmuneration for
acting in the partnership business, except that a
surviving partner is entitled to reasonabl e
conpensation for his service in wi nding up the
partnership affairs. (Enphasis supplied.)

There is a dispute as to whether the nother was in fact
a partner or, as found by the Trial Court, the managi ng partner.
We do not believe the evidence preponderates agai nst such a
finding in that she was indeed "calling the shots.” In this
regard it will be noted that it was necessary for her or her
attorney-in-fact to sign each of the deeds to insure that the

grantees received a fee sinple title.

Additionally, as found by the Trial Court, the
Plaintiffs acquiesced in the Defendant's actions. |ndeed, the
only Plaintiff who testified, Ms. Roberts, conceded that books,
whi ch were kept by the Defendant's wife, were available to her at
all times. In this regard we suspect that it was no coi nci dence
that the Plaintiffs waited until after the death of their nother

before filing this suit.

Mor eover, we observe that if the nother had charged
I nterest on the noney | oaned for the devel opnent, even at the

nodest rate by today's standard of six percent, it would have



exceeded the $5000 charged by the Defendant for his oversight.
Addi tionally, although the nother's age is not shown, we suspect
that her life estate as to the lots sold would have exceeded the

$500 per |lot received by the Defendant.?®

For the foregoing reasons the judgnent of the Trial
Court is affirmed and the cause is remanded for disbursenment of
the $12,000* retained in court in accordance with the Tri al
Court's direction, and collection of costs below. Costs of

appeal are adjudged against the Plaintiffs and their surety.

Houston M Goddard, P.J.

CONCUR:

Don T. McMirray, J.

Charl es D. Susano, Jr., J.

3 The approxi mate average net sales price of each of the 22 |ots,

after deducting all expenses except the $16,000 in dispute, was $9000

4 The Def endant was entitled to one-fourth, or $4000, of the
$16, 000 in dispute



