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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

SHANN TEAGUE a nd LONNI E J AMES, )   C/ A NO.  03A01- 9507- CH- 00210
)

Pl a i nt i f f s - Appe l l e e s , )   CAMPBELL CHANCERY
)

v. )   HON.  BI LLY J OE WHI TE,
)   CHANCELLOR

CAMPBELL COUNTY,  TN a nd )
CAMPBELL COUNTY BOARD OF )
EDUCATI ON, )   REVERSED

)   AND
De f e nda nt s - Appe l l a nt s . )   DI SMI SSED

MI CHAEL J .  HATMAKER,  J a c ks bor o,  f or  Pl a i nt i f f s - Appe l l e e s .

J AMES M.  WEBSTER,  Oa k Ri dge ,  

CHARLES W.  BURSON,  ATTORNEY GENERAL AND REPORTER a nd
RACHEL L.  STEELE,  As s i s t a nt  At t or ne y Ge ne r a l ,  Na s hvi l l e ,  f or
De f e nda nt s - Appe l l a nt s .
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The  Tr i a l  J udge  de c l a r e d pl a i nt i f f s  e nt i t l e d t o

t e nur e  a s  s upe r vi s or s  unde r  pr i va t e  a c t s  a ppl i c a bl e  t o

Ca mpbe l l  Count y a nd t he  Count y a nd Sc hool  Boa r d ha ve  a ppe a l e d.

I n 1949 t he  Le gi s l a t ur e  pa s s e d a  t e nur e  l a w

a ppl i c a bl e  t o  Ca mpbe l l  Count y.   Se c t i ons  1 a nd 2 of  Pr i va t e

Ac t s  1949,  Cha pt e r  384 a r e  pe r t i ne nt  t o  t hi s  c a s e  a nd pr ovi de :

SECTI ON 1.  Be  i t  e na c t e d by t he  Ge ne r a l  As s e mbl y of
t he  St a t e  of  Te nne s s e e ,  Tha t  i n a l l  c ount i e s  of  t hi s
s t a t e  ha vi ng a  popul a t i on of  not  l e s s  t ha n 31, 130
a nd not  mor e  t ha n 31, 135 a c c or di ng t o  t he  Fe de r a l
Ce ns us  of  1940,  or  a ny s ubs e que nt  Fe de r a l  Ce ns us ,
Ci vi l  Se r vi c e  or  Pe r ma ne nt  Te nur e  s ha l l  a ppl y t o  a l l
e mpl oye e s  of  t he  Boa r ds  of  Educ a t i on of  s a i d
c ount i e s  oc c upyi ng t he  pos i t i ons  of  pr i nc i pa l s ,
t e a c he r s ,  s upe r vi s or s ,  c l e r ks ,  s e c r e t a r i e s ,
s t e nogr a phe r s ,  a nd c hi e f  ma i nt e na nc e  me n;   pr ovi de d,
t ha t  no pe r s ons  oc c upyi ng t he  pos i t i ons  of
pr i nc i pa l s ,  t e a c he r s ,  or  s upe r vi s or s  s ha l l  be  de e me d
t o be  unde r  c i vi l  s e r vi c e  or  pe r ma ne nt  t e nur e  unl e s s
t he y ha ve  be e n e mpl oye d by t he  Boa r d of  Educ a t i on of
t he  c ount i e s  c omi ng wi t hi n t he  pr ovi s i ons  of  t hi s
Ac t  f or  t he  t hi r d ye a r  f r om t he  t i me  of  t he i r
a ppoi nt me nt  or  e mpl oyme nt ;   a nd,  pr ovi de d f ur t he r ,
t ha t  no pe r s ons  oc c upyi ng t he  pos i t i ons  of  c l e r ks ,
s e c r e t a r i e s ,  s t e nogr a phe r s ,  or  c hi e f  ma i nt e na nc e  me n
s ha l l  be  de e me d t o  be  unde r  c i vi l  s e r vi c e  or
pe r ma ne nt  t e nur e  unt i l  a f t e r  t he y ha ve  oc c upi e d s uc h
pos i t i ons  f or  a  pe r i od of  t wo ye a r s  f r om t he  t i me  of
t he i r  a ppoi nt me nt  or  e mpl oyme nt .

SECTI ON 2.   Be  i t  f ur t he r  e na c t e d,  Tha t  ne i t he r  t he
Boa r d of  Educ a t i on,  nor  a ny me mbe r  t he r e of ,  nor  t he
Supe r i nt e nde nt  of  Sc hool s ,  nor  a ny ot he r  of f i c i a l  of
t he  Boa r d or  De pa r t me nt  of  Educ a t i on of  a ny of  t he
c ount i e s  c omi ng wi t hi n t he  pr ovi s i ons  of  t hi s  Ac t ,
s ha l l  ha ve  a ny r i ght  t o  di s mi s s ,  di s c ha r ge ,
de s e r vi c e ,  or  pe r ma ne nt  t e nur e  by t he  pr ovi s i ons  of
t hi s  Ac t ,  f r om one  pos i t i on or  c l a s s  t o  a not he r
pos i t i on or  c l a s s  wi t hi n t he  De pa r t me nt  of  Educ a t i on
of  s a i d c ount i e s  a t  a  r e duc e d s a l a r y,  unl e s s  a nd
unt i l  c ha r ge s  a s  s pe c i f i e d he r e i n s ha l l  ha ve  f i r s t
be e n f i l e d a nd s us t a i ne d a ga i ns t  s uc h e mpl oye e  i n
t he  ma nne r  he r e i na f t e r  pr ovi de d;   pr ovi de d,  howe ve r ,
t ha t  i n  ma ki ng up t he  s c hool  budge t  t he  Boa r d of
Educ a t i on of  a ny s uc h c ount i e s  a s c e r t a i n  t ha t  t he r e
i s  a  s ur pl us a ge  of  e mpl oye e s  i n  t he  s ys t e m,  by
r e a s on of  a  na t ur a l  di s t r i but i on of  t he  numbe r  of
pupi l s  i n  a ny s c hool ,  or  ot he r wi s e ,  t he  Boa r d of
Educ a t i on of  a ny s uc h c ount i e s  ma y r e duc e  t he  numbe r
of  e mpl oye e s  i n  t he  s ys t e m t o t he  numbe r  r e qui r e d by
f i r s t  di s mi s s i ng a ny or  a l l  of  t hos e  who ha ve  not
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be e n a ppoi nt e d or  e mpl oye d f or  t he  t hi r d ye a r  i n  t he
c a s e  of  pr i nc i pa l s ,  t e a c he r s ,  or  s upe r vi s or s ,  or  f or
t he  pe r i od of  t wo ye a r s  i n  t he  c a s e  of  c l e r ks ,
s e c r e t a r i e s ,  s t e nogr a phe r s ,  or  c hi e f  ma i nt e na nc e
me n,  f r om t he  t i me  of  t he i r  a ppoi nt me nt  or
e mpl oyme nt .   I f  t he  r e duc t i on s o ma de  i s  i na de qua t e
or  i ns uf f i c i e nt  i n  t he  opi ni on of  t he  Boa r d of
Educ a t i on of  a ny of  s uc h c ount i e s ,  t he  Boa r d ma y
t he n di s mi s s  c i vi l  s e r vi c e  e mpl oye e s  wi t hout  c ha r ge s
be i ng f i l e d or  s us t a i ne d,  but  s uc h di s mi s s a l s  s ha l l
be  ma de  a c c or di ng t o  s e ni or i t y  of  s e r vi c e .

I n 1982,  t he  Le gi s l a t ur e  a ga i n e na c t e d a  Pr i va t e  Ac t

a ppl i c a bl e  t o  Ca mpbe l l  Count y,  1982 Cha pt e r  295 whi c h pr ovi de s

i n pe r t i ne nt  pa r t :

SECTI ON 2.   BE I T FURTHER ENACTED,  Tha t ,  upon
e l e c t i on,  t he  Supe r i nt e nde nt  of  Sc hool s  of  a ny of
t he  c ount i e s  c omi ng wi t hi n t he  pr ovi s i ons  of  t hi s
Ac t  s ha l l  ha ve  t he  r i ght  t o  r e c omme nd s upe r vi s or s
a nd s uc c e s s or  t he r e of ,  f or  e mpl oyme nt  a s  s uc h by t he
Boa r d of  Educ a t i on of  hi s  c ount y pur s ua nt  t o  TCA
Se c t i on 49- 21d( 1) ,  s uc h s upe r vi s or s  a nd s uc c e s s or s
t he r e of  t o  be  r e c omme nde d f r om c e r t i f i e d pe r s onne l
e mpl oye d by t he  Boa r d of  Educ a t i on of  hi s  c ount y.  
I n  r e c omme ndi ng a nd e mpl oyi ng a  s upe r vi s or y s t a f f ,
t he  Supe r i nt e nde nt  of  Sc hool s  a nd Boa r d of  Educ a t i on
ma y r e pl a c e  a  s u pe r vi s or y e mpl oye e  ma de  s ubj e c t  t o
c i vi l  s e r vi c e  or  pe r ma ne nt  t e nur e  by t he  pr ovi s i ons
of  t hi s  Ac t ,  by c ha ngi ng s uc h e mpl oye e  t o  a  t e a c hi ng
pos i t i on wi t hi n t he  c ount y.   Suc h e mpl oye e  s ha l l
r e c e i ve  a  s a l a r y a ppr opr i a t e  t o  t ha t  t e a c hi ng
pos i t i on,  c ons i de r i ng hi s  de gr e e s  he l d a nd ye a r s  of
t e a c hi ng a nd s upe r vi s or y s e r vi c e .   Pr ovi de d,
howe ve r ,  t ha t  t he  pr ovi s i ons  of  t hi s  s e c t i on
r e ga r di ng t he  r e pl a c e me nt  of  s upe r vi s or s  a nd t he
c ha ngi ng of  s uc h s upe r vi s or s  t o  a  t e a c hi ng pos i t i on
wi t h a  s a l a r y a ppr opr i a t e  t o  t ha t  t e a c hi ng pos i t i on
s ha l l  not  a ppl y t o  t hos e  who,  a t  t he  da t e  t hi s  l a w
be c ome s  e f f e c t i ve ,  a r e  c ur r e nt l y  t e nur e d pe r s onne l .  
Tha t  i n  a l l  o t he r  i ns t a nc e s ,  ne i t he r  t he  Boa r d of
Educ a t i on,  nor  a ny me mbe r  t he r e of ,  nor  t he
Supe r i nt e nde nt  of  Sc hool s ,  nor  a ny ot he r  of f i c i a l  of
t he  Boa r d or  De pa r t me nt  of  Educ a t i on of  a ny of  t he
c ount i e s  c omi ng wi t hi n t he  pr ovi s i ons  of  t hi s  Ac t ,
s ha l l  ha ve  a ny r i ght  t o  di s mi s s ,  di s c ha r ge ,  de mot e
or  c ha nge  a ny e mpl oye e  ma de  s ubj e c t  t o c i vi l  s e r vi c e
or  pe r ma ne nt  t e nur e  by t he  pr ovi s i ons  of  t hi s  Ac t ,
f r om one  pos i t i on or  c l a s s  t o  a not he r  pos i t i on or
c l a s s  wi t hi n t he  De pa r t me nt  of  Educ a t i on of  s a i d
c ount i e s  a t  a  r e duc e d s a l a r y,  unl e s s  a nd unt i l
c ha r ge s  a s  s pe c i f i e d he r e i n s ha l l  ha ve  f i r s t  be e n
f i l e d a nd s us t a i ne d a ga i ns t  s uc h e mpl oye e  i n  t he
ma nne r  he r e i na f t e r  pr ovi de d;   pr ovi de d,  howe ve r ,
t ha t  i n  ma ki ng up t he  s c hool  budge t  t he  Boa r d of
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Educ a t i on of  a ny s uc h c ount i e s  a s c e r t a i n  t ha t  t he r e
i s  a  s ur pl us a ge  of  e mpl oye e s  i n  t he  s ys t e m,  by
r e a s on of  a  na t ur a l  di mi nut i on of  t he  numbe r  of
pupi l s  i n  a ny s c hool ,  or  ot he r wi s e ,  t he  Boa r d of
Educ a t i on of  a ny s uc h c ount i e s  ma y r e duc e  t he  numbe r
of  e mpl oye e s  i n  t he  s ys t e m t o t he  numbe r  r e qui r e d by
f i r s t  di s mi s s i ng a ny or  a l l  of  t hos e  who ha ve  not
be e n a ppoi nt e d or  e mpl oye d f or  t he  t hi r d ye a r  i n  t he
c a s e  of  pr i nc i pa l s ,  t e a c he r s ,  or  s upe r vi s or s ,  or  f or
t he  pe r i od of  t wo ye a r s  i n  t he  c a s e  of  c l e r ks ,
s e c r e t a r i e s ,  s t e nogr a phe r s  or  c hi e f  ma i nt e na nc e  me n,
f r om t he  t i me  of  t he i r  a ppoi nt me nt  or  e mpl oyme nt .  
I f  t he  r e duc t i on s o ma de  i s  i na de qua t e  or
i ns uf f i c i e nt  i n  t he  opi ni on of  t he  Boa r d of
Educ a t i on of  a ny of  s uc h c ount i e s ,  t he  Boa r d ma y
t he n di s mi s s  c i vi l  s e r vi c e  e mpl oye e s  wi t hout  c ha r ge s
be i ng f i l e d or  s us t a i ne d,  but  s uc h di s mi s s a l s  s ha l l
be  ma de  a c c or di ng t o  s e ni or i t y  of  s e r vi c e .  
( Empha s i s  s uppl i e d) .

Pl a i nt i f f s  a r e  pr e s e nt l y  e mpl oye d a s  t e a c he r s  i n  t he  Ca mpbe l l

Count y Sc hool  Sys t e m.   Bot h ha d a c qui r e d t e nur e  a s  t e a c he r s  i n

t he  s c hool  s ys t e m i n 1982 whe n t he  Ac t  be c a me  e f f e c t i ve .   I n

1988- 9 bot h we r e  t r a ns f e r r e d by t he  ne wl y- e l e c t e d

s upe r i nt e nde nt  t o  t he  pos i t i ons  i n  t he  c e nt r a l  of f i c e  a s

s upe r vi s or s .   The  pl a i nt i f f s  s e r ve d i n  t hos e  pos i t i ons  t hr ough

t he  1992- 3 s c hool  ye a r .   At  t he  e nd of  t ha t  s c hool  ye a r  bot h

we r e  t r a ns f e r r e d ba c k t o  t he  c l a s s r oom a s  t e a c he r s ,  wi t h a

c or r e s pondi ng r e duc t i on i n  s a l a r y.   No c ha r ge s  we r e  br ought  by

t he  s c hool  s ys t e m unde r  t he  Pr i va t e  Te nur e  Ac t  t o  de mot e  t he

pl a i nt i f f s  or  r e duc e  t he i r  s a l a r i e s .   

The  Tr i a l  J udge  he l d t ha t  bot h pl a i nt i f f s  we r e

e nt i t l e d t o  r e c e i ve  s upe r vi s or s '  be ne f i t s  a nd we r e  e nt i t l e d t o

ba c k pa y f or  t he  di f f e r e nt i a l  i n  s a l a r i e s ,  a nd or de r e d t ha t

t he  pl a i nt i f f s  we r e  t o  be  pa i d a s  s upe r vi s or s  f or  a l l  f ut ur e

e mpl oyme nt  i n  t he  s ys t e m,  he  c onc l ude d t he  gr a ndf a t he r  c l a us e

of  t he  1982 a me ndme nt  t o  t he  Pr i va t e  Ac t  of  1949 wa s

a ppl i c a bl e  t o  t he  pl a i nt i f f s  a nd i n  e f f e c t  gr a ndf a t he r e d t he m

a s  s upe r vi s or s  by vi r t ue  of  ha vi ng s e r ve d a s  s upe r vi s or s  mor e
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Th e  k e y  p h r a s e  t h r o u g h o u t  t h e  Ac t  i s  " ma d e  s u b j e c t  t o  .  .  .  p e r ma n e n t  

t e n u r e  b y  t h e  p r o v i s i o n s  o f  t h i s  Ac t . "
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t ha n t hr e e  ye a r s  s ubs e que nt  t o  pa s s i ng of  t he  1982 Ac t .

The  pr i nc i pa l  t hr us t  of  t he  de f e nda nt s '  a ppe a l  i s

t ha t  t he  Pr i va t e  Ac t s  a r e  unc ons t i t ut i ona l ,  but  i t  i s  our  dut y

t o pr e t e r mi t  a  c ons t i t ut i ona l  i s s ue  i f  t he  c a s e  c a n be

di s pos e d of  on a  non- c ons t i t ut i ona l  i s s ue .   Wat t s  v .  Me mphi s

Tr ans i t  Manage me nt  Company ,  224 Te nn.  721 462,  S. W. 2d 495,  721

( 1971) .   

A gr a ndf a t he r  c l a us e  i s  de f i ne d a s  " a n  e xc e pt i on t o

a  r e s t r i c t i on t ha t  a l l ows  a l l  t hos e  a l r e a dy doi ng s ome t hi ng t o

c ont i nue  t o  do i t ,  e ve n i f  t he y woul d be  s t oppe d by t he  ne w

r e s t r i c t i on" .   Bl ac k s  Law Di c t i onar y ,  5 t h Ed.  We s t .   A

gr a ndf a t he r  c l a us e  e xc e pt i on i n  a  s t a t ut e  mus t  be  c ons t r ue d

s t r i c t l y  a ga i ns t  t he  pa r t y  who s e e ks  t o  c ome  wi t hi n t he

e xc e pt i on.   73 Am. J ur  2d.  St a t ut e s ,  §313,  p . 464.

St r i c t l y  c ons t r ui ng t he  e xc e pt i on,  t he  1982

e xc e pt i on onl y a ppl i e s  t o  t hos e  who ha d a t t a i ne d t e nur e  a s

s upe r vi s or  i n  1982.   I t  woul d be  a  s t r a i ne d a nd i l l ogi c a l

c ons t r uc t i on t o  s a y t he  Le gi s l a t ur e  i nt e nde d t o  gr a ndf a t he r

s c hool  pe r s onne l  i n  a  pos i t i on t he y ha d not  e a r ne d or  di d not

oc c upy a t  t he  t i me  t he  Ac t  be c a me  e f f e c t i ve . 1

Si nc e  t he  pl a i nt i f f s  we r e  t e a c he r s  a nd not  t e nur e d 

s upe r vi s or s  i n  1982,  t he y do not  f a l l  wi t hi n t he  gr a ndf a t he r

c l a us e  a nd we  r e ve r s e  t he  j udgme nt  of  t he  Tr i a l  Cour t .   We

di s mi s s  t he  a c t i on a nd r e ma nd a t  pl a i nt i f f s '  c os t .
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________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Don T.  Mc Mur r a y,  J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


