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  Godda r d,  P. J .  

Thi s  i s  a  s ui t  by Te nne s s e e  Fa r me r s  Mut ua l  I ns ur a nc e

Compa ny a ga i ns t  J a me s  Fr a nkl i n  Ba l l  a nd hi s  wi f e  De l or i s  Ba l l  t o

r e c ove r  moni e s  i t  c ont e nds  wa s  e r r one ous l y pa i d t o  t he m i n

s e t t l e me nt  of  t hi s  c l a i m unde r  a  f i r e  i ns ur a nc e  pol i c y.   The

Tr i a l  Cour t  gr a nt e d a  s umma r y j udgme nt  i n  Te nne s s e e  Fa r me r s '
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f a vor  i n  t he  a mount  of  $40, 340,  pl us  pr e - j udgme nt  i nt e r e s t  f r om

t he  da t e  of  Te nne s s e e  Fa r me r ' s  pa yme nt  t o  t he  Ba l l s .   

The  j udgme nt  wa s  pr e di c a t e d upon a  f i ndi ng by t he  Tr i a l

Cour t  t ha t  Mr .  Ba l l  ha d ma de  mi s r e pr e s e nt a t i ons  i n  hi s

a ppl i c a t i on f or  i ns ur a nc e  whi c h i nc r e a s e d t he  r i s k of  l os s .

Mr .  Ba l l  a ppe a l s ,  c ont e ndi ng t he  Tr i a l  Cour t ' s  gr a nt  of

s umma r y j udgme nt  wa s  e r r one ous .

Al t hough muc h t e s t i mony wa s  i nt r oduc e d whi c h woul d be

ma t e r i a l  a t  t r i a l ,  we  wi l l  de t a i l  onl y t hos e  f a c t s  whi c h we  de e m

di s pos i t i ve  of  t hi s  a ppe a l .   I n  doi ng s o we  wi l l  vi e w t he

e vi de nc e  i n  a  l i ght  mos t  f a vor a bl e  t o  t he  Ba l l s  a nd i ndul ge  a ny

r e a s ona bl e  i nf e r e nc e s  t o  be  dr a wn t he r e f r om i n t he i r  f a vor .   Byr d

v.  Ha l l ,  847 S. W. 2d 208 ( Te nn. 1993) .

I n  De c e mbe r  1988 J .  Fr e d Wr i ght  a nd wi f e  Na omi  M.

Wr i ght ,  who f or  s ome  r e a s on we r e  una bl e  t o  de a l  di r e c t l y  wi t h

Ha r r y Mobe r l e y a nd Ba r ba r a  J .  Be c k,  t he  owne r s  of  pr ope r t y

a dj oi ni ng t he m,  i mpor t une d Mr .  Ba l l  t o  pur c ha s e  t he  pr ope r t y wi t h

a n i nt e r e s t  f r e e  l oa n f r om Mr .  Wr i ght  a nd t he n c onve y t he

pr ope r t y t o  t he  Wr i ght s .

I n  f ur t he r a nc e  of  t hi s  pl a n t he  Wr i ght s  ga ve  Mr .  Ba l l

$12, 500 i n  De c e mbe r  a nd t he  f ol l owi ng J a nua r y a not he r  $12, 500,

whi c h i nde bt e dne s s e s  we r e  e vi de nc e d by pr omi s s or y not e s .   
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On J a nua r y 3,  1989,  t he  Ba l l s  a nd t he  Wr i ght s

me mor i a l i z e d t he i r  unde r s t a ndi ng by e nt e r i ng i nt o a  wr i t t e n 

c ont r a c t ,  whi c h r e c i t e d t ha t  t he  Ba l l s  c ont e mpl a t e d pur c ha s i ng

t he  pr ope r t y i n  que s t i on a nd,  i f  pur c ha s e d,  a gr e e d t o  s e l l  i t  t o

t he  Wr i ght s  f or  t he  s um of  $25, 000 wi t h t he  s a l e  t o  be

c ons umma t e d on or  be f or e  Nove mbe r  1,  1989.   Thi s  a gr e e me nt  a l s o

c ont a i ne d t he  f ol l owi ng t wo pr ovi s i ons :

2.   The  pa r t i e s  a c knowl e dge  t ha t  t he  s ubj e c t
pr ope r t y i s  pr e s e nt l y  be i ng r e nt e d f or  t he  s um of
$175. 00 pe r  mont h.   Dur i ng t he  pe r i od of  t i me  f r om t he
da t e  f i r s t  pa r t i e s  be c ome  t he  r e c or d owne r s  of  t he
pr ope r t y t o  t he  da t e  t he  s a l e  i s  c ons umma t e d be t we e n
f i r s t  a nd s e c ond pa r t i e s ,  s e c ond pa r t i e s  s ha l l  r e c e i ve
t he  mont hl y r e nt a l  pa yme nt s .

3 .   For  a nd i n  c ons i de r a t i on of  t he  f i r s t  pa r t i e s
e xe c ut i ng a  wa r r a nt y de e d t o  s e c ond pa r t i e s  on or  a bout
Nove mbe r  1,  1989,  s e c ond pa r t i e s  a gr e e  t o  de l i ve r  ove r
t o f i r s t  pa r t i e s ,  ma r ke d " pa i d i n f ul l "  t wo pr omi s s or y
not e s  i n  t he  a mount  of  $12, 500 e a c h .  .  .  ( Re ma i nde r  of
s e nt e nc e  i l l e gi bl e . )

On J a nua r y 30 Mr .  Ba l l  a ppl i e d f or  a nd obt a i ne d a  f i r e

i ns ur a nc e  pol i c y f r om Te nne s s e e  Fa r me r s  a nd r e pr e s e nt e d t ha t  t he

pur c ha s e  pr i c e  wa s  $32, 000,  r a t he r  t ha n t he  $25, 000 whi c h he

ul t i ma t e l y pa i d,  a nd t ha t  t he  Ba l l s  we r e  t he  s ol e  owne r s  of  t he

pr ope r t y.

A s e c ond a gr e e me nt  wa s  e nt e r e d i nt o be t we e n t he  Ba l l s

a nd t he  Wr i ght s  whi c h,  a s  t o  t he  t ype d por t i on,  wa s  da t e d a nd

a c knowl e dge d,  t he  " ____ da y of  Fe br ua r y,  1989. "   Thi s  da t e ,

howe ve r ,  wa s  s t r i c ke n a nd Nove mbe r  30,  1990,  a  da t e  s ubs e que nt  t o

t he  f i r e ,  wa s  i ns e r t e d i n  ha ndwr i t i ng.   I n  a ddi t i on t o  pr ovi di ng



1 Mr .  Ba l l  t e s t i f i e d  h e  h a d  t h e  o p t i o n  o f  t e a r i n g  d o wn  t h e  h o u s e  o r

mo v i n g  i t .
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f or  t he  s a l e  of  t he  pr ope r t y,  t hi s  a gr e e me nt  pr ovi de d t he

f ol l owi ng:

WHEREAS,  t he  pa r t i e s  of  t he  f i r s t  pa r t  ha ve  a gr e e d t o
r e t a i n t he  hous e  t he r e on,  whi c h we  a gr e e  t o  t e a r  down
t he  s t r uc t ur e  a nd move  s a me 1 f r om t he  l a nd wi t hi n s i x
mont hs  f r om t he  da t e  of  c onve ya nc e .   WHEREAS,  t he
pa r t i e s  of  t he  s e c ond pa r t  he r e by a gr e e s  t o  a l l ow t he
pa r t i e s  of  t he  f i r s t  pa r t  t o  r e move  t he  s t r uc t ur e  f r om
t he  a bove  r e f e r e nc e d r e a l  e s t a t e .

On Fe br ua r y 8 t he  Ba l l s  a c qui r e d t he  pr ope r t y upon

pa yi ng $25, 000,  l e s s  a n i nde bt e dne s s  of  a ppr oxi ma t e l y $16, 000,

whi c h wa s  s e c ur e d by a  de e d of  t r us t  on t he  pr ope r t y.   

On Ma y 24,  a f t e r  he  ha d ma de  c e r t a i n  i mpr ove me nt s ,  Mr .

Ba l l ,  upon t he  s ugge s t i on of  a n a ge nt  of  Te nne s s e e  Fa r me r s ,

i nc r e a s e d t he  c ove r a ge  t o  $38, 500.   

On Nove mbe r  25 t he  hous e  wa s  de s t r oye d by f i r e  of

une xpl a i ne d or i gi n.   

On Nove mbe r  30,  1990,  t he  Ba l l s  c onve ye d t he  pr ope r t y

t o t he  Wr i ght s .   Thi s  de e d c ont a i ne d t he  f ol l owi ng r e pr e s e nt a t i on

by Mr .  Ba l l :

I  he r e by s we a r  or  a f f i r m t ha t  t he  a c t ua l  or  t r ue  va l ue
of  t hi s  t r a ns f e r ,  whi c he ve r  i s  gr e a t e r  i s  $25, 000. 00.
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On De c e mbe r  31 a  pr oof  of  l os s  wa s  s ubmi t t e d by t he

Ba l l s ,  whi c h r e pr e s e nt e d t ha t  no ot he r  pe r s on ha d a n i nt e r e s t  i n

t he  pr ope r t y a t  t he  t i me  t he  pol i c y i s s ue d,  a nd t he r e  ha d be e n no

c ha nge  i n  a ny i nt e r e s t .   The y f ur t he r  r e pr e s e nt e d t ha t  t he  a c t ua l

c a s h va l ue  of  t he  hous e  a t  t he  t i me  of  t he  f i r e  wa s  $40, 000.   

The r e upon,  Te nne s s e e  Fa r me r s  pa i d t he  Ba l l s  $40, 340,

whi c h i nc l ude d l os s  of  c ont e nt s .

The  Tr i a l  Cour t  f ound t he  f ol l owi ng mi s r e pr e s e nt a t i ons

on t he  pa r t  of  Mr .  Ba l l :

On J a nua r y 30,  1989,  t he  de f e nda nt  Mr .  Ba l l
a ppl i e d t o  t he  pl a i nt i f f  i ns ur a nc e  c ompa ny f or  a  pol i c y
of  f i r e  a nd e xt e nde d c ove r a ge  on t he  Mobe r l e y pr ope r t y.

The  a ppl i c a t i on s i gne d by Mr .  Ba l l  r e c i t e d t ha t
t he  pur c ha s e  pr i c e  of  t he  pr ope r t y wa s  $32, 000. 00,  t ha t
i t  ha d a  ma r ke t  va l ue  of  $32, 000. 00,  a nd t ha t  t he  c os t
t o  r e bui l d  t he  hous e  on t hi s  l ot  woul d be  $40, 00. 00.

The  a ppl i c a t i on a l s o r e c i t e d t ha t  t he  a ppl i c a nt
wa s  t he  " s ol e  owne r "  of  t he  pr ope r t y.

.  .  .  .

Cl e a r l y ,  t he r e  we r e  mi s r e pr e s e nt a t i ons  upon t he
a ppl i c a t i on f or  i ns ur a nc e .   Mr .  Ba l l  r e c i t e d t ha t  t he
pur c ha s e  pr i c e  of  t he  pr ope r t y wa s  $32, 000. 00.   I n
a c t ua l i t y ,  i t  wa s  but  $25, 000. 00.

He  r e c i t e d t ha t  wa s  t he  s ol e  owne r ,
not wi t hs t a ndi ng t ha t  a t  t ha t  t i me  he  ha d a l r e a dy a gr e e d
t o t r a ns f e r  t he  pr ope r t y t o  t he  Wr i ght s ,  gi vi ng t he m a t
t he  ve r y l e a s t  a n e qui t a bl e  owne r s hi p i n  t he  pr ope r t y.

The  Tr i a l  Cour t  not e d t he  pr ovi s i ons  of  T. C. A.  56- 7-

103:  
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56- 7- 103.   Mi s r e pr e s e nt at i on or  war r ant y wi l l  not
avoi d pol i c y- - Exc e pt i ons . - -  No wr i t t e n or  or a l
mi s r e pr e s e nt a t i on or  wa r r a nt y t he r e i n ma de  i n  t he
ne got i a t i ons  of  a  c ont r a c t  or  pol i c y of  i ns ur a nc e ,  or
i n  t he  a ppl i c a t i on t he r e f or ,  by t he  i ns ur e d or  i n  t he
i ns ur e d ' s  be ha l f ,  s ha l l  be  de e me d ma t e r i a l  or  de f e a t  or
voi d t he  pol i c y or  pr e ve nt  i t s  a t t a c hi ng,  unl e s s  s uc h
mi s r e pr e s e nt a t i on or  wa r r a nt y i s  ma de  wi t h a c t ua l
i nt e nt  t o  de c e i ve ,  or  unl e s s  t he  ma t t e r  r e pr e s e nt e d
i nc r e a s e s  t he  r i s k of  l os s .

Upon doi ng s o,  t he  Tr i a l  Cour t ,  i n  r e s ol vi ng t he  i s s ue s

of  t he  f a l s e  a ns we r s  a nd of  t he  i nt e nt  t o  de c e i ve ,  a ppa r e nt l y

ga ve  c ons i de r a t i on t o  t he  de pos i t i on of  Mr .  Ba l l  a nd of  t he

a f f i da vi t  of  Mi c ha e l  W.  De a s on,  who ha d be e n a s s oc i a t e d wi t h

Al l s t a t e  I ns ur a nc e  Compa ny f or  ove r  23 ye a r s ,  a nd wa s  a t  t he  t i me

hi s  a f f i da vi t  wa s  gi ve n a  s e ni or  a c c ount  a ge nt  f or  Al l s t a t e  i n

Ki ngs por t .   Mr .  De a s on c onc l ude d hi s  a f f i da vi t  a s  f ol l ows :

I n r e vi e wi ng t he  a ppl i c a t i on a nd f r om i nf or ma t i on
I  ha ve  r e c e i ve d,  a l l  of  t he  i nf or ma t i on a ppe a r s  t o  be
pr ope r l y a ns we r e d.   I  s e e  no e r r or s  or  i na c c ur a c i e s  i n
t he  a ppl i c a t i on i t s e l f .

I t  i s  t he  r e s pons i bi l i t y  of  t he  i ns ur a nc e  c ompa ny
t hr ough i t s  a ge nt s  a nd/ or  ot he r  me a ns  t o  i ns pe c t  t he
pr e mi s e s  upon whi c h a n a ppl i c a t i on i s  wr i t t e n f or
c ove r a ge .   The  i ns ur a nc e  c ompa ny ha s  s i xt y da ys  t o
a c c e pt  or  r e j e c t  c ove r a ge  i f  t he  pr ope r t y doe s  not  me e t
t he  gui de l i ne s  or  r e qui r e me nt s .   Fa i l ur e  t o  pe r f or m
t he s e  r e s pons i bi l i t i e s  woul d be  t he  ne gl i ge nc e  of  t he
c ompa ny a nd not  t he  i ns ur e d.

As  a  r e s ul t  of  t he  doc ume nt s  I  ha ve  s e e n,  i t  doe s
not  a ppe a r  t ha t  t he r e  ha ve  be e n a ny ma t e r i a l
mi s r e pr e s e nt a t i ons  by t he  de f e nda nt s  on t he
a ppl i c a t i ons  or  a t  a ny ot he r  t i me .   I t ,  l i ke wi s e ,  doe s
not  a ppe a r  t ha t  t he  i nf or ma t i on c ont a i ne d i n  t he
a ppl i c a t i on or  a ny ot he r  doc ume nt s  we r e  ma t e r i a l  t o  t he
pl a i nt i f f ,  n or  di d i t  i nc r e a s e  t he  r i s k of  l os s .

The  Tr i a l  Cour t  t he n c or r e c t l y  s t a t e d t he  f ol l owi ng:
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Whe t he r  t he  a ns we r s  we r e  f a l s e  a nd gi ve n wi t h
i nt e nt  t o  de c e i ve  a r e  que s t i ons  of  f a c t  f or  t he  j ur y;
whe t he r  f a l s e  a ns we r s  ma t e r i a l l y  i nc r e a s e  t he  r i s k of
l os s  i s  a  que s t i on f or  t he  c our t .   Woma c k v.  Bl ue  Cr os s
a nd Bl ue  Shi e l d,  I nc . ,  e t  a l ,  593 SW2d 294 ( Te nn. 1980) ;
s e e  a l s o,  Br oyl e s  v .  For d Li f e  I ns .  Co. ,  594 SW2d 691,
( Te nn. 1980) .

Whi l e  i t  i s  undoubt e dl y t r ue  t ha t  whe t he r  a

mi s r e pr e s e nt a t i on i nc r e a s e s  t he  r i s k of  l os s  i s  a  que s t i on f or

t he  Cour t  r a t he r  t ha n t he  j ur y,  i t  doe s  not  f ol l ow t ha t  on a

mot i on f or  s umma r y j udgme nt  t he  Cour t  c a n di s r e ga r d c ompe t e nt

e vi de nc e  t ouc hi ng on t he  que s t i on.   Unde r  our  s umma r y j udgme nt

pr oc e dur e  we  a r e  r e qui r e d t o  di s r e ga r d t he  t e s t i mony of  wi t ne s s e s

f or  Te nne s s e e  Fa r me r s  t ha t  t he  mi s r e pr e s e nt a t i ons  woul d i nc r e a s e

t he  r i s k of  l os s ,  whi c h l e a ve s  t he  onl y e vi de nc e  i n  t he  r e c or d

t ha t  i t  woul d not ,  r e nde r i ng t he  Tr i a l  Cour t ' s  gr a nt  of  s umma r y

j udgme nt  i na ppr opr i a t e .

I n  s umma r y,  we  f i nd t ha t  t he r e  i s  a  ge nui ne  di s put e  of

a  ma t e r i a l  f a c t - - whe t he r  t he  mi s r e pr e s e nt a t i ons  of  Mr .  Ba l l

i nc r e a s e d t he  r i s k of  l os s - - a nd t ha t  s umma r y j udgme nt  wa s

i mpr ope r l y gr a nt e d.

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  va c a t e d a nd t he  c a us e  r e ma nde d f or  f ur t he r  pr oc e e di ngs

not  i nc ons i s t e nt  wi t h t hi s  opi ni on.   Cos t s  of  a ppe a l  a r e  a dj udge d

a ga i ns t  Te nne s s e e  Fa r me r s .
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_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


