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I n t hi s  a ppe a l  we  a r e  a s ke d t o  r e vi e w t he  t r i a l  c our t ' s

de t e r mi na t i on r e l a t i ng t o t he  di vi s i on of  ma r i t a l  pr ope r t y,  c hi l d

s uppor t  a nd c us t ody.   We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

The s e  pa r t i e s  we r e  ma r r i e d i n 1979.   Two c hi l dr e n we r e  bor n t o

t he  ma r r i a ge ,  Ha nna h,  a ge  e l e ve n a t  t he  t i me  of  t he  di vor c e ,  a nd

J os hua ,  a ge  e i ght  a t  t he  t i me  of  t he  di vor c e .   Bot h pa r t i e s  a r e

we l l  e duc a t e d.   Mr s .  Thur ma n t a ught  s c hool  f or  s e ve n ye a r s  pr i or  t o

t he  bi r t hs  of  t he i r  c hi l dr e n a nd r e t ur ne d t o  t e a c hi ng t hr e e  ye a r s

be f or e  t he  di vor c e .   She  i s  pr e s e nt l y  e mpl oye d a s  a  gui da nc e

c ouns e l or  wi t h t he  Et owa h Ci t y Sc hool s .   Mr .  Thur ma n i s  a  c e r t i f i e d

publ i c  a c c ount a nt  e mpl oye d by G.  T.  Rus h a nd Compa ny.

Mr s .  Thur ma n i ns t i t ut e d t hi s  di vor c e  a c t i on a l l e gi ng i n-

a ppr opr i a t e  ma r i t a l  c onduc t  on t he  pa r t  of  Mr .  Thur ma n.   Mr .

Thur ma n a ns we r e d t he  c ompl a i nt ,  de ni e d i na ppr opr i a t e  c onduc t  on hi s

pa r t ,  a nd f i l e d a  c ount e r c l a i m f or  di vor c e  a l l e gi ng i na ppr opr i a t e

ma r i t a l  c onduc t  on t he  pa r t  of  Mr s .  Thur ma n,  or  i n  t he  a l t e r na t i ve ,

i r r e c onc i l a bl e  di f f e r e nc e s .

Dur i ng t he  t r i a l  bot h pa r t i e s  t e s t i f i e d r e ga r di ng t he

de t e r i or a t i on of  t he i r  r e l a t i ons hi p.   Addi t i ona l  t e s t i mony wa s

a dduc e d r e ga r di ng t he  s u i t a bi l i t y  of  e a c h t o  be  t he  c us t odi a l

pa r e nt  a nd ma t t e r s  r e l a t i ng t he r e t o,  i nc ome ,  ma r i t a l  pr ope r t y a nd

ot he r  pr ope r t y.  



     1After a motion for “reconsideration and Additional Findings by the Court” and
a “Motion to Fix Attorney Fees,” the court issued a second memorandum opinion.  In
the second opinion, the court granted to the appellant specific visitation
privileges with the children, granted to the appellant certain items of personal
property and established attorney fees to be paid by the appellant at $5,000.  We

do not consider the changes to be materially significant.  
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At  t he  c onc l us i on of  t he  t r i a l ,  t he  c ha nc e l l or  a wa r de d a

di vor c e  t o  Mr s .  Thur ma n a nd c hos e  t o  t a ke  t he  r e ma i ni ng i s s ue s

unde r  a dvi s e me nt .   He  s ubs e que nt l y  f i l e d  a  me mor a ndum opi ni on i n

whi c h he  e s t a bl i s he d t he  a s s e t s  t ha t  we r e  ma r i t a l  pr ope r t y a nd t ha t

whi c h he  de e me d t o  be  s e pa r a t e  pr ope r t y.   The  c ha nc e l l or  di vi de d

t he  ma r i t a l  pr ope r t y be t we e n t he  pa r t i e s .   Fi na l l y,  t he  c ha nc e l l or

a wa r de d Mr s .  Thur ma n s ol e  c us t ody of  t he  t wo c hi l dr e n wi t h

r e a s ona bl e  r i ght s  of  vi s i t a t i on f or  Mr .  Thur ma n.   Chi l d  s uppor t  wa s

s e t  a t  $2, 000 pe r  mont h. 1

Mr .  Thur ma n,  t he  a ppe l l a nt ,  pr e s e nt s  t he  f ol l owi ng i s s ue s  f or

our  r e vi e w:

1. The  c ha nc e l l or  e r r e d i n  de t e r mi ni ng t he  va l ue  of
t he  pa r t ne r s hi p s t oc k.

2. The  c ha nc e l l or  e r r e d i n  de t e r mi ni ng t ha t  t he  c e r -
t i f i c a t e  of  de pos i t  wa s  t he  wi f e ' s  s e pa r a t e  pr op-
e r t y .

3 . The  c ha nc e l l or  e r r e d i n  a wa r di ng s ol e  c us t ody of
t he  mi nor  c hi l dr e n t o  t he  wi f e  a nd a wa r di ng t he
f a t he r  i ns uf f i c i e nt  vi s i t a t i on.

We  e nt e r  upon our  r e vi e w c ogni z a nt  of  our  dut y pur s ua nt  t o

Rul e  13( d) ,  T. R. A. P.   " Unl e s s  ot he r wi s e  r e qui r e d by s t a t ut e ,  r e vi e w

of  f i ndi ngs  of  f a c t  by t he  t r i a l  c our t  i n  c i vi l  a c t i ons  s ha l l  be  de



     2Mr. Thurman apparently concedes that these funds are marital property since
this issue is not mentioned.  
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novo upon t he  r e c or d of  t he  t r i a l  c our t ,  a c c ompa ni e d by a  pr e s ump-

t i on of  t he  c or r e c t ne s s  of  t he  f i ndi ng,  unl e s s  t he  pr e ponde r a nc e  of

t he  e vi de nc e  i s  ot he r wi s e . "   We  not e  t ha t  no s uc h pr e s umpt i on

a t t a c he s  t o  c onc l us i ons  of  l a w.   Ada ms  v.  De a n Roof i ng Co. ,  715

S. W. 2d 341 ( Te nn.  Ct .  App.  1986) .

The  va l ue  of  t he  G.  T.  Rus h s t oc k wa s  s ha r pl y di s put e d.   Mr .

Thur ma n pl a c e d a  va l ue  on i t  of  $3, 353. 00,  whi l e  Mr s .  Thur ma n

pl a c e d a  va l ue  on i t  of  $34, 200. 00.   Mr .  Thur ma n a r gue s  t ha t  t he

c ha nc e l l or  e r r e d i n  f a i l i ng t o  de t e r mi ne  t he  pr e s e nt  c a s h va l ue  a nd

t he n a wa r di ng Mr s .  Thur ma n he r  s ha r e  of  t ha t  a mount . 2  I n  hi s  br i e f

Mr .  Thur ma n a r gue s  t ha t  t he r e  a r e  t wo me t hods  f or  de t e r mi ni ng va l ue

a nd di vi di ng t he  f unds  — t he  pr e s e nt  va l ue  me t hod a nd t he  r e t a i ne d

j ur i s di c t i on me t hod.  Mr .  Thur ma n r e l i e s  upon Ke ndr i c k v.  Ke ndr i c k,

1994 W. L.  642775,  a n unr e por t e d opi ni on by t hi s  c our t  f i l e d

Nove mbe r  16,  1994 a t  Na s hvi l l e .   Whi l e  we  a gr e e  t ha t  t he  c our t

c oul d ha ve  us e d e i t he r  t he  pr e s e nt  va l ue  me t hod or  t he  r e t a i ne d

j ur i s di c t i on me t hod,  t he  c our t  i s  not  bound by t he  pr e c i s i on of

ge ne r a l l y  a c c e pt e d a c c ount i ng pr i nc i pl e s  i n  di vi di ng ma r i t a l

a s s e t s .  The  r e qui r e me nt  i s  t ha t  t he  di vi s i on mus t  be  e qui t a bl e .

Tr i a l  c our t s  ha ve  wi de  di s c r e t i on c onc e r ni ng t he  ma nne r  i n  whi c h

t he y d i v i de  t he  pa r t i e s '  ma r i t a l  e s t a t e .  Wa l l a c e  v.  Wa l l a c e ,  733

S. W. 2d 102 ( Te nn.  App.  1987) .  On a ppe a l ,  a  t r i a l  c our t ' s  di vi s i on

of  t he  ma r i t a l  pr ope r t y i s  e nt i t l e d t o gr e a t  we i ght  a nd i s  pr e s ume d
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t o  be  pr ope r  unl e s s  t he  e vi de nc e  i s  ot he r wi s e .  Ba t s on v.  Ba t s on,

769 S. W. 2d 849 ( Te nn.  App.  1988) ;  La nc a s t e r  v .  La nc a s t e r ,  671

S. W. 2d 501 ( Te nn.  App.  1984) .   We  c a nnot  s a y t ha t  t he  di vi s i on ma de

by t he  t r i a l  c our t  r e l a t i ng t o t he  G.  T.  Rus h s t oc k i s  i ne qui t a bl e .

We  f i nd no e r r or  i n  t hi s  i s s ue .

Mr .  Thur ma n' s  s e c ond i s s ue  de a l s  wi t h t he  c e r t i f i c a t e  of

de pos i t .  The  c our t  f ound t ha t  a  c e r t i f i c a t e  of  de pos i t  whi c h

be l onge d t o  t he  wi f e  pr i or  t o  t he  ma r r i a ge  wa s  he r  s e pa r a t e

pr ope r t y.   The  e vi de nc e  r e f l e c t s ,  howe ve r ,  t ha t  a f t e r  t he  ma r r i a ge ,

Mr s .  Thur ma n pl a c e d Mr .  Thur ma n’ s  na me  on t he  c e r t i f i c a t e .   The

e vi de nc e  a l s o r e ve a l e d t ha t  s ome  of  t he  mone y f r om t he  c e r t i f i c a t e

of  de pos i t  wa s  us e d t o  f i na nc e  home  i mpr ove me nt s .   We  a r e  of  t he

opi ni on  t ha t  t he  c e r t i f i c a t e  of  de pos i t  wa s  ma r i t a l  pr ope r t y by

vi r t ue  of  t he  doc t r i ne  of  t r a ns mut a t i on.

[ Tr a ns mut a t i on]  oc c ur s  whe n s e pa r a t e  pr ope r t y i s
t r e a t e d i n  s uc h a  wa y a s  t o gi ve  e vi de nc e  of  a n i nt e nt i on
t ha t  i t  be c ome  ma r i t a l  pr ope r t y.  One  me t hod of  c a us i ng
t r a ns mut a t i on i s  t o  pur c ha s e  pr ope r t y wi t h s e pa r a t e  f unds
but  t o t a ke  t i t l e  i n  j oi nt  t e na nc y.  Thi s  ma y a l s o be  done
by pl a c i ng s e pa r a t e  pr ope r t y i n  t he  na me s  of  bot h
s pous e s .  . . .  .

2  H.  Cl a r k,  The  La w of  Dome s t i c  Re l a t i ons  i n t he  Uni t e d
St a t e s  §  16. 2,  a t  185 ( 1987) .  

Ba t s on v.  Ba t s on,  s upr a .



     3Rule 15.  Briefs in Domestic Relations Cases. - In domestic relations appeals
where the issues involve the amount or the disposition of the marital property, the
appellant's brief shall contain in the statement of facts or in an appendix, an
orderly tabulation of all marital property in a form substantially like the form
attached hereto.  All entries in the table as to value and to whom the property was
awarded shall be accompanied by a citation to the record where the information may
be found.
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Si nc e ,  howe ve r ,  t he  a ppe l l a nt  f a i l e d t o  c ompl y wi t h Rul e  15,

Rul e s  of  t he  Cour t  of  Appe a l s  a nd t he  va l ue  of  t he  c e r t i f i c a t e  a t

t he  t i me  of  t r i a l  wa s  nomi na l ,  ( $1, 253. 00) ,  we  a r e  unwi l l i ng t o s a y

t ha t  f a i l ur e  t o  a wa r d Mr .  Thur ma n a ny of  t he s e  f unds  r e nde r s  t he

c our t ’ s  d i v i s i on of  pr ope r t y i ne qui t a bl e . 3  Thi s  i s s ue  i s  wi t hout

me r i t .

The  a ppe l l a nt  l a s t l y c ha l l e nge s  t he  a c t i on of  t he  t r i a l  c our t

i n  a wa r di ng c us t ody of  t he  pa r t i e s ’  c hi l dr e n t o  Mr s .  Thur ma n.   He

a l s o c ompl a i ns  of  i ns uf f i c i e nt  vi s i t a t i on pr i vi l e ge s .  The  pr e s ump-

t i on of  c or r e c t ne s s  whi c h or di na r i l y  a t t a c he s  t o t he  t r i a l  j udge ' s

f i ndi ngs  i n  a  be nc h t r i a l  a ppl i e s  t o  i s s ue s  of  c hi l d  c us t ody.  Ba h

v.  Ba h,  668 S. W. 2d 663 ( Te nn.  App.  1983) ;  Sc a r br ough v.  Sc a r br ough,

752 S. W. 2d 94 ( Te nn.  App.  1988) .  Addi t i ona l l y ,  t r i a l  c our t s  a r e

ve s t e d wi t h wi de  di s c r e t i on i n  ma t t e r s  of  c hi l d  c us t ody a nd

r e vi e wi ng c our t s  wi l l  not  i nt e r f e r e  e xc e pt  upon a  s howi ng of  a n

a bus e  of  di s c r e t i on.  Gr a nt  v .  Gr a nt ,  39 Te nn.  App.  539,  286 S. W. 2d

349 ( 1954) .   We  f i nd no e r r or  c onc e r ni ng t he  i s s ue  of  c us t ody a nd

vi s i t a t i on.

I n a ddi t i on t o  t he  i s s ue s  r a i s e d by Mr .  Thur ma n,  Mr s .  Thur ma n

ha s  r a i s e d a n i s s ue  r e ga r di ng t he  a mount  of  c hi l d  s uppor t  a wa r de d
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by t he  c ha nc e l l or .   The  c ha nc e l l or  f ound t ha t  Mr .  Thur ma n' s  ba s e

s a l a r y wa s  $77, 000 a nd t ha t  f r e que nt l y  Mr .  Thur ma n e a r ns  bonus e s  of

va r yi ng a mount s .   The s e  a mount s  we r e  not  di s put e d a t  t r i a l .    Af t e r

he a r i ng a l l  t he  e vi de nc e  r e ga r di ng i nc ome ,  t he  c ha nc e l l or  s e t  Mr .

Thur ma n' s  c hi l d  s uppor t  obl i ga t i on a t  t wo t hous a nd dol l a r s  pe r

mont h f or  t wo c hi l dr e n.  I t  woul d a ppe a r  t o  t hi s  c our t  t ha t  t he

c ha nc e l l or  me r e l y r ounde d upwa r ds  t he  ma xi mum s uppor t  obl i ga t i on

c a l l e d f or  by t he  gui de l i ne s  ba s e d upon t he  pr i or  t hr e e  ye a r s

a ve r a ge  i nc ome .   We  a r e  of  t he  opi n i on t ha t  t hi s  wa s  a ppr opr i a t e

unde r  t he  c i r c ums t a nc e s .   The  a ppe l l a nt  a r gue s  t ha t  hi s  ba s e  i nc ome

i s  $77, 000. 00 a nd t ha t  t he  a ddi t i ona l  i nc ome  i s  f r om bonus e s  whi c h

a r e  not  gua r a nt e e d a nd whi c h he  ma y or  ma y not  r e c e i ve .   We  s i mpl y

not e  t ha t  i f ,  i n  t he  f ut ur e ,  t he r e  be c ome s  a  s i gni f i c a nt  va r i a nc e

i n t he  a mount  of  c hi l d  s uppor t  r e qui r e d by t he  gui de l i ne s ,  e i t he r

pa r t y  ma y pe t i t i on t he  c our t  f or  a n a dj us t me nt .

Mr s .  Thur ma n i ns i s t s  t ha t  ba s e d upon Mr .  Thur ma n’ s  i nc ome ,  a n

e duc a t i ona l  t r us t  f und s houl d be  e s t a bl i s he d f or  t he  c hi l dr e n.   We

a r e  of  t he  opi ni on t ha t  t o  e s t a bl i s h a  t r us t  f und i n  a ddi t i on t o

t he  c hi l d  s uppor t  whi c h ha s  be e n e s t a bl i s he d unde r  t he  gui de l i ne s

a  de vi a t i on upwa r d f r om t he  gui de l i ne s  woul d be  r e qui r e d.  A

de vi a t i on  upwa r d i s  not  j us t i f i e d by t he  e vi de nc e .   Appe l l e e

i ns i s t s  t ha t  t he  c our t  e r r e d  i n  e xc l udi ng f r om t he  i nc ome  of  t he

a ppe l l a nt  nomi na l  i nt e r e s t  a nd di vi de nds  a nd ga mbl i ng wi nni ngs  of

$15, 376. 00.   We  a r e  of  t he  opi ni on t ha t  t hi s  wa s  not  e r r or .  The
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ga mbl i ng wi nni ngs  we r e  of f s e t  by c or r e s pondi ng l os s e s .   The r e f or e ,

t he r e  wa s  no r e a l  i nc ome  f r om ga mbl i ng.   Fur t he r ,  mos t  of  t he  s t oc k

on whi c h t he  a ppe l l a nt  r e c e i ve d di vi de nds  wa s  a wa r de d t o  t he  wi f e

a nd s he  wi l l  he r e a f t e r  r e c e i ve  t he  di vi de nds .   I ns of a r  a s  t he

i nt e r e s t  i s  c onc e r ne d,  t he  ba nk a c c ount s  upon whi c h i nt e r e s t

a c c r ue d ha ve  e i t he r  be e n de pl e t e d or  a wa r de d t o  t he  wi f e .   We  f i nd

no me r i t  i n t hi s  i s s ue .  

The  j udgme nt  of  t he  t r i a l  c our t  i s  a f f i r me d i n a l l  r e s pe c t s .

Cos t s  of  t hi s  a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a s e  i s

r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

                               __________________________________
                               Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .

___________________________________
Wi l l i a m H.  I nma n,  Sr .  J udge



I N THE COURT OF APPEALS

DEBRA LYNN ROBERSON THURMAN,     ) Mc MI NN CHANCERY
                                ) C. A.  NO.  03A01- 9507- CH- 00222
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  EARL H.  HENLEY
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
WI LLI AM GROVER THURMAN,          ) AFFI RMED AND REMANDED    
                                )
          De f e nda nt - Appe l l a nt    )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  o f  Mc Mi nn Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

The  j udgme nt  of  t he  t r i a l  c our t  i s  a f f i r me d i n a l l  r e s pe c t s .

Cos t s  of  t hi s  a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a s e  i s

r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

                                  PER CURI AM



10


