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  Godda r d,  P. J .  

Thi s  i s  a n a c t i on f or  modi f i c a t i on of  c hi l d  s uppor t

pa yme nt s  whi c h ha s  be e n be f or e  t hi s  Cour t  on a  pr e vi ous  a ppe a l .  

The  Pl a i nt i f f  a ppe a l s  t he  Tr i a l  Cour t ' s  mos t  r e c e nt  or de r ,

c ont e ndi ng t he  a wa r d of  c hi l d  s uppor t  wa s  i mpr ope r  be c a us e  t he

r e a s ons  a dva nc e d by t he  Tr i a l  Cour t  do not  j us t i f y  de vi a t i ng f r om

t he  Chi l d Suppor t  Gui de l i ne s .   
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The  pa r t i e s  t o  t hi s  a c t i on we r e  di vor c e d i n  Ge or gi a  i n

1984.   The  Pl a i nt i f f  wa s  a wa r de d c us t ody of  t he i r  mi nor  c hi l d ,

La ur e n.   Some t i me  a f t e r  t he  di vor c e ,  t he  Pl a i nt i f f  a nd La ur e n

move d t o  Cha t t a nooga .   The  De f e nda nt  r e ma i ne d i n  Ge or gi a .   

I n  1990,  t he  Pl a i nt i f f  f i l e d a  c ompl a i nt  i n t he

Ha mi l t on Count y Ci r c ui t  Cour t  s e e ki ng,  i nt e r  a l i a ,  t o  modi f y t he

Ge or gi a  de c r e e  a s  t o  vi s i t a t i on a nd c hi l d  s uppor t  pa yme nt s .   An

or de r  wa s  s i gne d on Apr i l  23,  1991,  gr a nt i ng t he  De f e nda nt  88

da ys  of  vi s i t a t i on pe r  ye a r  wi t h La ur e n.   The  or de r  a l s o di r e c t e d

t he  De f e nda nt  t o  pa y c hi l d  s uppor t  i n  t he  a mount  of  $750. 00 pe r

mont h,  pr ovi de  he a l t h  i ns ur a nc e  f or  t he  mi nor  c hi l d .  a nd pa y one -

ha l f  of  a l l  o t he r  me di c a l  bi l l s  not  c ove r e d by i ns ur a nc e .   

At  t he  t i me  of  t he  he a r i ng,  t he  De f e nda nt ,  a n a i r l i ne

pi l ot ,  wa s  di s a bl e d a nd hi s  di s a bi l i t y  i ns ur a nc e  be ne f i t s  we r e

hi s  onl y s our c e  of  i nc ome .   Be c a us e  a  s ubs t a nt i a l  por t i on of  t he

De f e nda nt ' s  di s a bi l i t y  i ns ur a nc e  ha d e xpi r e d,  t he  pa r t i e s  a gr e e d

t o r e duc e  t he  mont hl y c hi l d  s uppor t  pa yme nt s  t o  $375 pe r  mont h.

I n J une  of  1993,  t he  De f e nda nt  r e t ur ne d t o  f ul l - t i me

e mpl oyme nt  a t  Nor t hwe s t  Ai r l i ne s .   Shor t l y t he r e a f t e r ,  t he

Pl a i nt i f f  f i l e d a  pe t i t i on t o  modi f y t he  a gr e e d or de r  t o  i nc r e a s e

t he  c hi l d  s uppor t  pa yme nt s  a nd t o  c ha nge  t he  vi s i t a t i on

a r r a nge me nt .   A he a r i ng wa s  he l d on t he  pe t i t i on on Oc t obe r  25,

1993.   The  Cour t  s us t a i ne d t he  pe t i t i on a nd i nc r e a s e d t he

De f e nda nt ' s  c hi l d  s uppor t  pa yme nt s  t o  $800 pe r  mont h,  r e t r oa c t i ve
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t o t he  t i me  of  f i l i ng t he  pe t i t i on.   The  Pl a i nt i f f  a ppe a l e d f r om

t hi s  or de r  on t he  gr ounds  t ha t  t he  Tr i a l  Cour t  e r r e d by de vi a t i ng

f r om t he  Chi l d Suppor t  Gui de l i ne s  a nd t ha t  t he  Tr i a l  Cour t  e r r e d

by us i ng t he  De f e nda nt ' s  gr os s  mont hl y s a l a r y i n  de t e r mi ni ng t he

De f e nda nt ' s  s uppor t  obl i ga t i on.

   We  a ddr e s s e d t he  s a l a r y i s s ue  f i r s t  a nd c onc l ude d t ha t

t he  e vi de nc e  di d not  pr e ponde r a t e  a ga i ns t  t he  Tr i a l  Cour t ' s

f i ndi ng.  

As  f or  t he  de vi a t i on i s s ue ,  t he  Tr i a l  Cour t  s t a t e d t ha t

i t  de vi a t e d f r om t he  Chi l d Suppor t  Gui de l i ne s  i n  or de r  t o  a l l ow

f or  t he  e xpe ns e s  t he  De f e nda nt  i nc ur s  whe n t r a ve l l i ng f r om

At l a nt a  t o  Cha t t a nooga  t o  vi s i t  h i s  da ught e r .   The  gui de l i ne s

pr ovi de d t ha t  t he  De f e nda nt  pa y $1309 pe r  mont h.   The  a mount  s e t

by t he  Cour t  de vi a t e d f r om t he  gui de l i ne s  by $509 pe r  mont h.   We

de t e r mi ne d t he r e  wa s  no e vi de nc e  i n  t he  r e c or d t o  s uppor t  t hi s

de vi a t i on.   The  c a s e  wa s  r e ma nde d t o  t he  Tr i a l  Cour t  f or  a

de t e r mi na t i on of  vi s i t a t i on e xpe ns e s  a nd f or  a  r e he a r i ng on t he

a mount  of  c hi l d  s uppor t .

On r e ma nd,  t he  Tr i a l  Cour t  e nt e r e d a n or de r  on Fe br ua r y

8,  1995,  t ha t  de t e r mi ne d t he  De f e nda nt ' s  e xpe ns e s  a s  f ol l ows :  

$100. 00 Long di s t a nc e  phone  c a l l s

$246. 40 Aut omobi l e  mi l e a ge

$ 23. 30 Mot e l  e xpe ns e s  i n  Cha t t a nooga
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$ 50. 00 Ai r l i ne  t i c ke t s

The s e  e xpe ns e s  t ot a l  $419. 70.   The  Tr i a l  Cour t

s ubt r a c t e d t hi s  a mount  f r om t he  a mount  pr ovi de d by t he  gui de l i ne s

( $1, 309. 00) ,  whi c h l e f t  t he  De f e nda nt  wi t h a  mont hl y obl i ga t i on

of  $889. 30 pe r  mont h,  r ounde d t o  $890 pe r  mont h be gi nni ng J a nua r y

1,  1995.   The  $90 i nc r e a s e  wa s  r e t r oa c t i ve  t o  t he  da t e  of  t he

f i r s t  or de r .

The  Pl a i nt i f f  now a ppe a l s  t he  Fe br ua r y 8,  1995,  or de r .  

The  i s s ue s  pr e s e nt e d on a ppe a l  a r e :

1.   Di d t he  Tr i a l  Cour t  e r r  i n  de vi a t i ng f r om t he  Chi l d

Suppor t  Gui de l i ne s  by a l l owi ng a  r e duc t i on i n  c hi l d  s uppor t

pa yme nt s  f or  t he  e xpe ns e s  t he  De f e nda nt  i nc ur s  i n  e xe r c i s i ng hi s

vi s i t a t i on r i ght s ?

2.   Di d t he  Tr i a l  Cour t  e r r  i n  r e f us i ng t o  gr a nt  t he

Pl a i nt i f f ' s  mot i on f or  a t t or ne y ' s  f e e s  i nc i de nt  t o he r  e a r l i e r

a ppe a l ?

The  s t a nda r d of  r e vi e w of  t hi s  c a s e  i s  de  novo upon t he

r e c or d wi t h a  pr e s umpt i on of  c or r e c t ne s s  of  t he  f i ndi ngs  of  f a c t

by t he  Tr i a l  Cour t .   Unl e s s  t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t

t he  f i ndi ngs ,  we  mus t  a f f i r m a bs e nt  a n e r r or  of  l a w.   Se e  Rul e

13( d)  of  t he  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e .
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The  Chi l d Suppor t  Gui de l i ne s  " a ppl y i n  al l  c a s e s

a wa r di ng f i na nc i a l  s uppor t  t o  a  c us t odi a l  pa r e nt  f or  t he

ma i nt e na nc e  of  a  chi l d . "   Na s h v.  Mul l e ,  846 S. W. 2d 803

( Te nn. 1993) .   The  gui de l i ne s  a r e  ba s e d on ma ny a s s umpt i ons ;  t hus ,

t he r e  i s  r oom f or  de vi a t i on whe r e  t he  c i r c ums t a nc e s  do not

c ompor t  wi t h t he  a s s umpt i ons .  

 I n  de t e r mi ni ng t he  a mount  of  c hi l d  s uppor t  obl i ga t i ons ,  t he

c our t  s houl d a ppl y t he  Chi l d Suppor t  Gui de l i ne s  a s  a  r e but t a bl e

pr e s umpt i on.   T. C. A.  36- 5- 101( e ) ( 1) .   I f  t he  c our t  f i nds  e vi de nc e

s uf f i c i e nt  t o  r e but  t hi s  pr e s umpt i on,  t he  c our t  s ha l l  ma ke

wr i t t e n f i ndi ngs  of  f a c t  t ha t  t he  a ppl i c a t i on of  t he  Chi l d

Suppor t  Gui de l i ne s  woul d be  unj us t  or  i na ppr opr i a t e  i n  t ha t

pa r t i c ul a r  c a s e .   T. C. A.  36- 5- 101( e ) ( 1) .   Suc h f i ndi ngs  mus t

s uf f i c i e nt l y  r e but  t he  pr e s umpt i on a nd mus t  j us t i f y  t he  de vi a t i on

f r om t he  gui de l i ne s .

The  Rul e s  of  t he  Te nne s s e e  De pa r t me nt  of  Huma n Se r vi c e s

pr ovi de  t ha t  t he  Chi l d Suppor t  Gui de l i ne s  a r e  " de s i gne d t o  a ppl y

t o s i t ua t i ons  whe r e  c hi l dr e n a r e  l i vi ng pr i ma r i l y  wi t h one  pa r e nt

but  s t a y ove r ni ght  wi t h t he  ot he r  pa r e nt  a t  l e a s t  a s  of t e n a s

e ve r y ot he r  we e ke nd f r om Fr i da y t o  Sunda y,  t wo we e ks  i n  t he

s umme r  a nd t wo we e ks  dur i ng hol i da ys  t hr oughout  t he  ye a r .   The s e

gui de l i ne s  a r e  de s i gne d t o  c ons i de r  t he  a c t ua l  phys i c a l  c us t ody

of  t he  c hi l d( r e n)  .  .  .  I n  s i t ua t i ons  whe r e  ove r ni ght  t i me  i s

di vi de d mor e  e qua l l y  be t we e n t he  pa r e nt s ,  t he  c our t s  wi l l  ha ve  t o

ma ke  a  c a s e - by- c a s e  de t e r mi na t i on a s  t o  t he  a ppr opr i a t e  a mount  of
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s uppor t . "   Te nne s s e e  Compi l a t i on Rul e s  & Re gul a t i ons ,  c h.  1240- 2-

4- . 02( 6) ( 1994) .

For  e xa mpl e ,  i n  Koc h v.  Koc h,  874 S. W. 2d 571 ( Te nn.

App. 1993) ,  t he  Cour t  uphe l d a  de vi a t i on f r om t he  Chi l d Suppor t

Gui de l i ne s  be c a us e  of  a n " e n l a r ge d vi s i t a t i on s c he dul e . "   Be c a us e

t he  s c he dul e  wa s  not  a s  a nt i c i pa t e d by t he  gui de l i ne s ,  t he

de vi a t i on wa s  he l d pr ope r .

I n  t he  c a s e  now be f or e  us ,  t he  vi s i t a t i on s c he dul e  i s

not  a n e nl a r ge d one  a nd i s  i n  f a c t  ve r y c l os e  t o  t ha t

c ont e mpl a t e d by t he  gui de l i ne s .   The  De f e nda nt  ha s  vi s i t a t i on

wi t h La ur e n on t he  f i r s t ,  t h i r d ,  a nd f i f t h  we e ke nds  of  e a c h

mont h,  f or  30 da ys  i n  t he  s umme r ,  a nd dur i ng s ome  hol i da y

pe r i ods .   Thi s  s c he dul e  pr ovi de s  t he  De f e nda nt  wi t h 88 da ys  of

vi s i t a t i on pe r  ye a r .   Thi s  s c he dul e  i s  l i ke  t ha t  a nt i c i pa t e d by

t he  gui de l i ne s  a nd,  t he r e f or e ,  we  f i nd t ha t  t he  de vi a t i on f r om

t he  gui de l i ne s  wa s  not  pr ope r  or  a ppr opr i a t e .   Fur t he r mor e ,  t he

e xpe ns e s  t he  De f e nda nt  i nc ur s  i n  vi s i t i ng hi s  da ught e r  a r e  not

e xt r a or di na r y s o a s  t o  j us t i f y  t he  Tr i a l  Cour t ' s  de vi a t i on.   

I n  a c c or da nc e  wi t h t he  gui de l i ne s ,  t he  De f e nda nt  s ha l l

pa y $1309 a s  c hi l d  s uppor t  pe r  mont h,  r e t r oa c t i ve  t o  Nove mbe r  16,

1993,  t he  da t e  of  t he  Tr i a l  Cour t ' s  f i r s t  or de r  c onc e r ni ng t he

a mount  of  c hi l d  s uppor t .
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As  t o t he  i s s ue  of  a t t or ne y ' s  f e e s ,  t he  t r i a l  c our t  ha s

wi de  di s c r e t i on i n s uc h ma t t e r s  a nd t hi s  Cour t  wi l l  not  i nt e r f e r e

unl e s s  t hi s  di s c r e t i on i s  a bus e d.   Thr e a dgi l l  v .  Thr e a dgi l l ,  740

S. W. 2d 419 ( Te nn. App. 1987) .   Be c a us e  t he  Pl a i nt i f f  i n  t hi s  c a s e

ha s  f a i l e d t o  s how s uc h a n a bus e ,  we  a f f i r m t he  Tr i a l  Cour t ' s

de ni a l  of  a t t or ne y ' s  f e e s .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  a s  modi f i e d i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  s uc h

f ur t he r  pr oc e e di ngs  a s  ma y be  ne c e s s a r y a nd c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  t he  De f e nda nt .

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


