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I N THE COURT OF APPEALS

MARY A.  OGLE,  a nd hus ba nd,       ) KNOX CI RCUI T 
RONALD OGLE,                     ) C. A.  NO.  03A01- 9508- CV- 00267
                                )
          Pl a i nt i f f s - Appe l l a nt s  )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  WHEELER ROSENBALM
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
WI NN- DI XI E GREENVI LLE,  I NC. ,  a nd) AFFI RMED AND REMANDED
WI NN- DI XI E,                      )
                                )
          De f e nda nt s - Appe l l e e s   )

GARY L.  ADKI NS,  Bi l l  Hot z  & As s oc i a t e s ,  P. C. ,  Knoxvi l l e ,  f or
Appe l l a nt s .

J OHN W.  BAKER,  J R. ,  Ba ke r ,  Mc Re ynol ds ,  Br yne ,  Br a c ke t t ,  O’ Ka ne  &
She a ,  Knoxvi l l e ,  f or  Appe l l e e s

O P I  N I  O N

Mc Mur r a y,  J .



1The plaintiffs dismissed their actions against Winn Dixie.
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Thi s  i s  a  pr e mi s e s  l i a bi l i t y  a c t i on.   The  pl a i nt i f f ,  Ma r y A.

Ogl e ,  a l l e ge s  t ha t  s he  wa s  i nj ur e d whe n s he  s l i ppe d a nd f e l l  on a

we t  a nd s l i ppe r y f l oor  i n  t he  r e s t r oom i n a  s t or e  ope r a t e d by t he

de f e nda nt ,  Wi nn- Di xi e  Gr e e nvi l l e ,  I nc . 1  The  c a s e  wa s  di s mi s s e d on

mot i on f or  s umma r y j udgme nt .   Thi s  a ppe a l  r e s ul t e d.   We  a f f i r m t he

a c t i on of  t he  t r i a l  c our t .

The  s ol e  i s s ue  be f or e  t h i s  c our t  i s  whe t he r  t he  e vi de nc e

pr e s e nt e d i n  f a vor  of  a nd i n  oppos i t i on t o  t he  mot i on f or  s umma r y

j udgme nt  wa s  s uf f i c i e nt  t o  c r e a t e  a  ge nui ne  i s s ue  of  a  ma t e r i a l

f a c t  on t he  que s t i on of  c ons t r uc t i ve  not i c e .

Li a bi l i t y i n pr e mi s e s  l i a bi l i t y c a s e s  s t e ms  f r om s upe r i or

knowl e dge  of  t he  c ondi t i on of  t he  pr e mi s e s .  Mc Cor mi c k  v .  Wa t e r s ,

594 S. W. 2d 385,  387 ( Te nn.  1980) .  Ac c or di ngl y,  t he  pl a i nt i f f  mus t

pr ove  t ha t  t he  de f e nda nt  ha d e i t he r  a c t ua l  or  c ons t r uc t i ve  not i c e

of  t he  i nj ur y- c a us i ng c ondi t i on.  Thi s  pr oof  ma y t a ke  one  of  t wo

f or ms .  Fi r s t ,  t he  pl a i nt i f f  ma y s how t ha t  t he  de f e nda nt  i t s e l f

c a us e d or  c r e a t e d t he  c ondi t i on a nd,  t he r e f or e ,  ha d not i c e  of  i t .

Sa nde r s  v .  St a t e ,  783 S. W. 2d 948,  951 ( Te nn.  Ct .  App.  1989) ;  Be ns on

v.  H.  G.  Hi l l s  St or e s ,  I nc . ,  699 S. W. 2d 560,  563 ( Te nn.  Ct .  App.

1985) .  Se c ond,  t he  pl a i nt i f f  ma y s how t ha t  t he  da nge r ous  c ondi t i on

e xi s t e d f or  s o l ong t ha t  t he  de f e nda nt  s houl d ha ve  known a bout  i t .

Cha mbl i s s  v .  Shone y ' s ,  I nc . ,  742 S. W. 2d 271,  273 ( Te nn.  Ct .  App.
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1987) ;  J one s  v.  Za yr e ,  I nc . ,  600 S. W. 2d 730,  732 ( Te nn.  Ct .  App.

1980) .

I t  i s  t he  s e c ond pr opos i t i on of  l a w t ha t  t he  a ppe l l a nt s

a dva nc e ,  i . e . ,  t ha t  t he  c ondi t i on ha d e xi s t e d l ong e nough s o t ha t

t he  de f e nda nt  s houl d ha ve  known of  i t .   The  onl y e vi de nc e  pr e s e nt e d

bot h f or  a nd a ga i ns t  t he  mot i on f or  s umma r y j udgme nt  wa s  t he

de pos i t i on of  t he  pl a i nt i f f ,  Ma r y Ogl e .   Ms .  Ogl e  t e s t i f i e d by

de pos i t i on t ha t  s he  s l i ppe d on s ome  s ubs t a nc e  on t he  f l oor  i n  t he

l a di e s ’  r e s t r oom a nd t ha t  he r  c l ot he s  we r e  da mp a f t e r  t he  f a l l .

She  f ur t he r  t e s t i f i e d t ha t  s he  di d not  know how t he  s ubs t a nc e  got

t he r e  nor  how l ong i t  ha d be e n t he r e .

The r e  we r e  no wi t ne s s e s  t o  t he  a c c i de nt  a nd no di r e c t  e vi de nc e

t ha t  a ny e mpl oye e  of  t he  a ppe l l e e  ha d a ny knowl e dge  of  a  s ubs t a nc e

be i ng on t he  f l oor .   The  a ppe l l a n t s ’  e n t i r e  c a s e  r e s t s  upon t he

f ol l owi ng que s t i on a nd a ns we r  gi ve n by t he  a ppe l l a nt ,  Mr s .  Ogl e :

Q. Wha t  do you c l a i m Wi nn Di xi e  di d ba d he r e ?   Wha t  do
you c l a i m t he y di d wr ong?

A. We l l ,  a s  ma ny ye a r s  a s  I  ha ve  we nt  i nt o t ha t  s t or e ,
t ha t  wa s  t he  na s t i e s t  t i me  t ha t  I  ha d s e e n t ha t
r e s t r oom.   The r e  we r e  pa pe r  t owe l s  pi l e d a t  l e a s t
t wo f oot  hi gh ove r  t he  t r a s h  c a n,  a l l  ove r  t he
f l oor .   And I  me a n,  t ha t ’ s  t he  na s t i e s t  I  ha d s e e n
i t  i n  t he  f i ve  ye a r s  t ha t  I  ha d be e n goi ng t o  t he
s t or e .
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The  a ppe l l a nt s  i ns i s t  on t hi s  a ppe a l  t ha t  t he  pr e s e nc e  of  t he

“ e xt r e me l y l a r ge  numbe r  of  pa pe r  t owe l s  i ndi c a t e d t ha t  mor e  l i ke l y

t ha n not  a  s ubs t a nt i a l  pe r i od of  t i me  ha d e l a ps e d s i nc e  t he  l a s t

i ns pe c t i on or  c l e a ni ng of  t he  r e s t r oom. . .  . ”   Appe l l a nt s  f ur t he r

a r gue  t ha t  t he  obvi ous  a nd mos t  r e a s ona bl e  i nf e r e nc e  f r om t he

f or e goi ng e vi de nc e  i s  t ha t  t he  de f e nda nt  f a i l e d t o  pe r f or m i t s  dut y

t o i ns pe c t  t he  pr e mi s e s  a nd ke e p t he m i n a  r e a s ona bl y s a f e

c ondi t i on.   We  r e s pe c t f ul l y  di s a gr e e  wi t h t he  a r gume nt  a dva nc e d by

t he  a ppe l l a nt s .

The  a c c umul a t i on of  pa pe r  t owe l s  i s  t ot a l l y i ns uf f i c i e nt  t o

de mons t r a t e  t ha t  t he  de f e nda nt  f a i l e d t o  i ns pe c t  t he  pr e mi s e s .   The

pa pe r  t owe l s  we r e  i n  no wa y i nvol ve d i n  t he  a c c i de nt .   Eve n ha d t he

de f e nda nt  i ns pe c t e d t he  r e s t r oom a nd di s c ove r e d t he  a c c umul a t i on of

t he  t owe l s ,  a  f a i l ur e  t o  r e move  t he  t owe l s  doe s  not  c ons t i t ut e

ne gl i ge nc e  c onne c t e d i n  a ny ma nne r  wi t h t hi s  c a s e .

I n Ta mpa s  v.  Ta r ge t  St or e s ,  a n unr e por t e d opi ni on by t hi s

c our t  by J udge  Godda r d,  f i l e d Augus t  2 ,  1994,  t he  c our t  e xpr e s s e d

t he  l a w a ppl i c a bl e  he r e ,  t e r s e l y a nd s uc c i nc t l y:

Be f or e  a n owne r  or  ope r a t or  of  pr e mi s e s  c a n be  he l d
l i a bl e  f or  ne gl i ge nc e  i n  a l l owi ng a  da nge r ous  or  de f e c -
t i ve  c ondi t i on t o  e xi s t  on i t s  pr e mi s e s ,  i t  mus t  ha ve  ( 1)
be e n c r e a t e d by t he  owne r  or  ope r a t or  or  hi s  a ge nt ,  ( 2)
i f  t he  c ondi t i on wa s  c r e a t e d by s ome one  ot he r  t ha n  t he
owne r  or  ope r a t or  or  hi s  a ge nt ,  t he r e  mus t  be  a c t ua l  or
c ons t r uc t i ve  not i c e  on t he  pa r t  of  t he  owne r  or  ope r a t or
t ha t  t he  c ondi t i on e xi s t e d pr i or  t o  t he  a c c i de nt .  Ga r ga r o
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v.  Kr oge r  Gr oc e r y & Ba ki ng Co. ,  22 Te nn.  App.  70,  118
S. W. 2d 561 ( 1938) .  

I f  l i a bi l i t y i s  t o  be  pr e di c a t e d on c ons t r uc t i ve
knowl e dge  by t he  De f e nda nt ,  t he  pr oof  mus t  s how t he
da nge r ous  or  de f e c t i ve  c ondi t i on e xi s t e d f or  s uc h l e ngt h
of  t i me  t ha t  t he  De f e nda nt  kne w,  or  i n  t he  e xe r c i s e  of
or di na r y c a r e  s houl d ha ve  known,  of  i t s  e xi s t e nc e .
Al l i s on v.  Bl ount  Na t i ona l  Ba nk,  54 Te nn.  App.  359,  390
S. W. 2d 716 ( 1965) .

Whe n t he r e  i s  a  c ompl e t e  a bs e nc e  of  pr oof  a s  t o  whe n a nd how

t he  da nge r ous  c ondi t i on c a me  a bout ,  i t  woul d be  i mpr ope r  t o  pe r mi t

t he  j ur y t o s pe c ul a t e  on t he s e  vi t a l  e l e me nt s .  Pa r a di s o v.  Kr oge r

Co. ,  499 S. W. 2d 78 ( Te nn.  App.  1973) .   Cha mbl i s s  v .  Shone y’ s  I nc . ,

742 S. W. 2d 271 ( Te nn.  App.  1987) .

" A c a s e  doe s  not  ha ve  t o  be  s ubmi t t e d t o  a  j ur y whe r e  t he r e  i s

a  me r e  s pa r k or  gl i mme r  of  e vi de nc e .  The r e  mus t  be  s ome  e vi de nc e  of

a  ma t e r i a l  a nd s ubs t a nt i a l  na t ur e . "  Sa de k v.  Na s hvi l l e  Re c yc l i ng

Co. ,  751 S. W. 2d 428,  431 ( Te nn.  App.  1988) .

. . . t he  i s s ue s  t ha t  l i e  a t  t he  he a r t  of  e va l ua t i ng a
s umma r y  j udgme nt  mot i on a r e :  ( 1)  whe t he r  a  f a c t ua l
di s put e  e xi s t s ;  ( 2)  whe t he r  t he  di s put e d f a c t  i s  ma t e r i a l
t o t he  out c ome  of  t he  c a s e ;  a nd ( 3)  whe t he r  t he  di s put e d
f a c t  c r e a t e s  a  ge nui ne  i s s ue  f or  t r i a l .

Byr d v.  Ha l l ,  847 S. W. 2d 208 ( Te nn.  1993) .

Upon c ons i de r a t i on of  a l l  t he  f or e goi ng,  we  a r e  of  t he  opi ni on

t ha t  t he  e vi de nc e  pr e s e nt e d by t he  a ppe l l a nt s  i s  t ot a l l y  i n-

s uf f i c i e nt  t o  me e t  a ny of  t he  r e qui r e me nt s  ne c e s s a r y t o  a voi d a
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di s mi s s a l  by s umma r y j udgme nt .   The r e  a r e  s i mpl y no f a c t s  upon

whi c h a  j ur y c oul d f i nd t ha t  t he  a ppe l l e e  ha d c ons t r uc t i ve  not i c e

of  a  da nge r ous  c ondi t i on on t he  a ppe l l e e ’ s  pr e mi s e s .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  of  t hi s

a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt s  a nd t hi s  c a s e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

 

                               __________________________________
                               Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



I N THE COURT OF APPEALS

MARY A.  OGLE,  a nd hus ba nd,       ) KNOX CI RCUI T 
RONALD OGLE,                     ) C. A.  NO.  03A01- 9508- CV- 00267
                                )
          Pl a i nt i f f s - Appe l l a nt s  )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  WHEELER ROSENBALM
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
WI NN- DI XI E GREENVI LLE,  I NC. ,  a nd) AFFI RMED AND REMANDED
WI NN- DI XI E,                      )
                                )
          De f e nda nt s - Appe l l e e s   )

 
ORDER

Thi s  a ppe a l  c a me  on  t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Knox Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .   Upon

c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  of  t hi s

a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt s  a nd t hi s  c a s e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

                                 PER CURI AM
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