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The Def endants appeal a sunmmary judgment entered in
favor of the Plaintiffs for the enforcenent of a settl enent

agreenent .

The facts of this case are sonewhat conplex. Canonie
Energy, Inc. (CElI) and W&, Inc. (WEd), which shall be
collectively referred to as Plaintiffs, entered into a venture
with Anerican Resource Managenent, Inc. (ARM, Anerican Energy
Expl oration, Inc., (AEX) and Coal Creek Manufacturing Conpany
(Coal Creek). The venture, called "the Blue Gem Project," was
for the exploration of oil and natural gas in Anderson and Mrgan
counties. The venture also included the drilling and
construction of oil and natural gas wells and the sale of oil and

nat ural gas produced by those wells.

Under the agreenment, the Plaintiffs were to contribute
nine mllion dollars over a seven-year period. ARM and AEX
agreed to contribute interests in certain existing oil and
natural gas wells and interests in mneral rights |eases, and
Coal Creek agreed to contribute an option to drill oil and
natural gas wells on approximately seventy thousand acres of
| and. The agreenent provided that ARM was to act as the
operati ng manager of the project and was to provide all operation
services. In connection with such duties, ARM hired AGT to
performthe actual construction and operation of the project's

wel | s.



I n Novenber of 1993, the Plaintiffs filed suit alleging
that they were fraudulently induced to participate in the Blue
Gem Project and alleging that AGI, as the alter ego of ARM
wrongfully charged a markup on materials supplied for the project
and wongfully charged for the equi pnment and services pursuant to
the price list in the exploration agreenent. Naned as defendants
in the suit were ARM AGI, AEX, Coal Creek, Mark Hol brook, Rodney
King, Berrod, Inc., and Richard Castor. Hol brook was the
presi dent of ARM and AEX. King was a forner president of AGI and
the current president of Berrod, Inc., the sol e sharehol der of

AEX. Castor was the president of AGI

In May 1994, Castor and Hol brook becane interested in
the possibility of settling this lawsuit. Castor contacted the
Plaintiffs' representatives to discuss this possibility. The
Plaintiffs and Hol brook agreed that the discussions would take
place in Plaintiffs' offices in South Haven, M chigan. Present
at the neeting were: Hol brook, Castor, Tony Canonie, Sr., an
i nvestor in the Blue Gem Project, Jerry Canonie, president of
CEl, Tony Canonie, Jr., chairman of the board of directors of
CEl, and C aude Wods, president of WAd. King did not attend the

meeting, nor was he nmade aware that it was taking place.

Hol br ook al | eges that during the settl enment
di scussions, the Plaintiffs made reference to the possibility
that crimnal charges m ght be brought agai nst Hol brook and his

famly, who were sharehol ders and directors of McCrone, Inc.,



Hol brook's famly corporation. MCrone was not an original party
to the lawsuit, but it did own an interest in the Blue Gem
Project as of May 1994, and the Plaintiffs |later anmended their
conplaint to add a clai magainst McCrone. Hol brook further

al l eges that there was al so discussion that sim|ar charges could
be brought against King and his famly nenbers. There were al so
al l egations that King had engaged in extramarital affairs and
that these affairs would be exposed if the litigation continued.
Hol brook further alleges that the Plaintiffs threatened to force

both the King and Hol brook famlies into bankruptcy.

The settlenent neeting was held in the offices of CEI
and at the end of day one, a draft of the agreenment was reached.
That night, the Plaintiffs, Hol brook and Castor socialized
together. Hol brook and Castor returned to their hotel rooml ater
t hat evening. Hol brook called his wfe, but he did not discuss
the settlenent negotiations with her. Neither Hol brook nor

Castor contacted their attorneys.

The next day negotiations resuned. Hol brook requested
that sonme changes be made in the draft settlenent agreenent and
the changes were nade. Hol brook asserts that the Plaintiffs then
agreed that Hol brook and Castor's settlenent offer was sufficient
to cover King as well and that the Plaintiffs would rel ease King
and Berrod, Inc., King's famly corporation, fromall clains if
King woul d agree to be bound by the terns of the settl enent

agreenent. However, the settlenment agreenent itself provides



that the Plaintiffs would dism ss the suit only as to ARM AGT
Hol br ook, AEX, Castor and McCrone. It further stated that the
settlenent agreenment did not affect clains against Berrod, Inc.,

and Ki ng.

Prior to the signing of the settlenent agreenent,
Castor told the Plaintiffs that in April of that year he
submtted a letter of resignation as president of AGI and that,
as a result, he nmay not have the necessary authority to execute
the settl enent agreenent on behalf of AGI. However, there
appears to be sone question over whether Castor's letter of
resignati on was accepted by AGI. Castor said he was told that
the resignati on woul d not be accepted until someone coul d be
found to take his place. Thus, at the tinme of the settlenent,
Castor thought his resignation had not been accepted and that he
still had authority to act as president of AGI. The agreenent
was then signed by the parties. Hol brook signed the agreenent on
behal f of hinself, ARM AEX, and McCrone. Castor signed the

agreenent of behal f of hinself and AGI.

Upon returning fromthe settlenment negotiations in
M chi gan, Hol brook met with King and King initially agreed to the
terms of the settlenent agreenment. Hol brook then net with his
famly, the sharehol ders and directors of McCrone, and advi sed
them of the settlenment nmeeting and the agreenent it produced.
The fam |y nmenbers then voted to accept the terns of the

settl enent agreenent.



Shortly thereafter, Hol brook alleges that Jerry Canonie
advi sed himthat CEl and WA woul d not agree to rel ease King or
Berrod, Inc., of all claims unless King transferred certain
assets to CElI. At about this sane tine, the sharehol ders and
directors of Berrod, Inc., net to discuss the settlenent
agreenent. Berrod, Inc., was not a party to the settl enent
agreenent, but it owned all of AEX s shares of stock and one-
third of ARMs shares of stock. The shareholders and directors
voted not to ratify Hol brook's execution of the agreenent.

Nor man Beauchanp, a M chigan attorney and owner of one-third of
ARM s shares of stock, also refused to vote his shares of stock
to ratify Hol brook's execution of the agreenent. The

shar ehol ders and directors of AGI also net, and they voted not to

ratify Castor's execution of the agreenent.

In the neantine, the Plaintiffs filed a notion to stay
proceedings in the Trial Court based upon the reached settl enent
agreenent. The Plaintiffs' notion requested that a stay be
granted as to all Defendants except King, Berrod, Inc., and Coal
Creek. ARM AEX, and Hol brook then opposed the notion on the
grounds that the settlenent agreenment was unenforceable. The
Plaintiffs subsequently amended their conplaint to add an
alternative claimfor the enforcenent of the settlenent
agreenment. The Plaintiffs also added a cl ai m agai nst McCrone for
the all eged wongful receipt of assets from ARM and an

alternative claimfor enforcenment of the settlenent agreenent.



The Plaintiffs subsequently took a voluntary non-suit
as to their fraudul ent inducement clains. The Plaintiffs also
voluntarily dism ssed Def endant Coal Creek. Then in Decenber of
1994, all Defendants filed a notion for partial sunmary judgnent.
The Plaintiffs also filed a notion for partial sunmmary judgnent
seeking to enforce the settlenment agreenent agai nst ARM AEX,

Hol br ook, MCrone, AGI and Castor.

On March 10, 1995, the Trial Court entered an order
denyi ng the Defendants' notion and granting the Plaintiffs’
notion for summary judgnment as to Hol brook and McCrone, hol ding
the settlenment agreenent valid and enforceable as to those
parties. In its order, the Trial Court specifically found that
there was no disputed material fact as to the issue of duress and
that there were no inproper pressures or influences on Hol brook
at the tinme he signed the settlenent agreenent. A second order
was entered on March 24, 1995, granting the Plaintiffs' notion
for sunmary judgnment for enforcenent of the settlenent agreenent
agai nst ARM AEX, AGT and Castor.' 1In doing so, the Trial Court
found that Hol brook and Castor had either actual or apparent
authority to bind the corporations to the settlenent agreenent
and that there were no disputed facts to show that ARM AEX, or
AGT took any action which woul d adversely affect or invalidate

the settlenent agreenment or woul d chal |l enge or dispute the

! At or around this same time, the Plaintiffs apparently took a
vol untary non-suit of their clainms against Rodney King and Berrod, Inc. The
record on appeal does not appear to include the order of dism ssal. However

the Court recognized the dismissal in an order taxing court costs dated March
24, 1995, and thus, we treat the Court's award of summary judgnent as a fina
judgment that is appealable to this Court.
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authority of Hol brook or Castor. Hol brook, MCrone, ARM AEX,
and AGT appeal ed. The appeals of these Defendants have been

consol i dated. Defendant Castor did not appeal.

The Defendants assert that the Trial Court erred in
granting the Plaintiffs' notion for sunmary judgnment because
there are disputed issues of material fact as to the issues of
duress, authority, failure of consideration and | ack of

consi derati on.

The Suprene Court of Tennessee, in Byrd v. Hall, 847
S.W2d 208 (Tenn. 1993), set forth the proper summary judgnent
analysis to be applied in Tennessee. There, the Court said in
eval uating a summary judgnent notion, these questions nust be
resol ved: "(1) whether a factual dispute exists; (2) whether the
di sputed fact is material to the outcone of the case; and (3)

whet her the disputed fact creates a genuine issue for trial."

Byrd al so nakes the follow hol di ngs: summary j udgnment
shoul d be enpl oyed where there is no dispute over the evidence
and there is no issue for a jury to decide. Rather, it is just
for the court to apply the law. For a party to avoid sunmary
judgnent, it nmust show that the fact in dispute is material;
nmeani ng, this fact is one that "nust be decided in order to
resol ve the substantive claimor defense at which the nmotion is
directed.” |If such a disputed, material fact does exist, the

court "nmust then determ ne whether the disputed material fact



creates a genuine issue within the nmeaning of Rule 56.03." Here,
"the test for a 'genuine issue' is whether a reasonable jury
could legitimtely resolve that fact in favor of one side or the
other. If the answer is yes, summary judgnent is inappropriate;
if the answer is no, summary judgnent is proper because a tria

woul d be pointl ess. When applying this test, "the court
is to view the evidence in a light favorable to the nonnovi ng

party and allow all reasonable inferences in his favor." It is
t he burden of the nonnoving party to denonstrate that there are

no di sputed, material facts creating a genuine issue for trial

and that summary judgnent is appropriate.

In reviewng the order for summary judgnent, we choose
to address the issue of authority first. Here, the Plaintiffs
have the burden of proving that an agency rel ati onship existed
bet ween Hol brook and ARM and AEX and between Castor and AEX

Sloan v. Hall, 673 S.W2d 548 (Tenn. App. 1984). Sl oan al so hol ds

the follow ng: "The scope and extent of an agent's real and
apparent authority are questions to be determned by the trier of
fact fromall the facts and circunstances in evidence."
Furthernore, an agent's authority nust be traceable to the
princi pal and cannot be shown by the agent's statenents or
actions alone. And when a third person "actually knows, or
shoul d know, the limtations of an agent's authority, the
principal is not bound by an act that is beyond such

l[imtations.” Rule v. Brotherhood's Relief & Conpensation Fund,

36 Tenn. App. 20, 251 S.W2d 309 (1952).



Looking first to Castor's authority, a dispute exists
as to the effect of his resignation fromthe position of
presi dent of AGI. Castor nmaintains that despite his resignation
he continued to function as president of AGI and t hought he had
authority to sign the settlenent agreenent. However, under the
rule of Sloan, Castor's statenents al one cannot be determ native
of his authority. King, the forner president of AGI who received
Castor's letter of resignation, maintains that the resignation
was accepted at the tine it was tendered and that as such, Castor
had no authority to enter into the settlement agreenent on behal f
of AGI. Thus, Castor's resignation creates a disputed issue as
to whet her he had any actual authority at the tine he signed the
settl enent agreement. \Whether the Plaintiffs thought Castor had
authority is also disputed. Reviewi ng the evidence in the |ight
nost favorable to the Defendants, it appears that Castor inforned
the Plaintiffs of his resignation and the possibility that he
| acked the requisite authority to enter into the agreenent.
Thus, since the Plaintiffs were nade aware that Castor's
authority to bind AGT was in question, the Plaintiffs cannot now
argue that they assumed Castor had apparent authority to act for
AGI. The Plaintiffs were warned of the possibility that Castor
had no authority since he had tendered a letter of resignation.
Therefore, it appears to this Court that a genui ne issue of
material fact exists: Wether Castor did in fact have the
authority to enter into the settl enent agreenment on behal f of
AGT. Because this is an issue of fact that nust be resol ved,

summary judgnent is vacated as to Defendant AGI. The Def endant
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Castor did not appeal fromthe Trial Court's order enforcing the

settl enent agreenent.

W now turn to the issue of Hol brook's authority to
bind ARM and AEX. At the time he signed the agreenent, Hol brook
was the president of these two corporations. As such, Hol brook
has the authority to enter into agreenents on behalf of the
corporations. "All corporate organi zations act by and through
boards, comm ssions, officers and enpl oyees, and if they act
wi thin the apparent scope of their authority, then their actions
are those of the corporation and, therefore, binding on the

st ockhol ders or menbers of such corporations.” Whitehaven Util.

Dist. of Shelby County v. Ransay, 215 Tenn. 435, 387 S.W2d 351

(1964). Here, the Court held that the actions of the board's
conmi ssi oners were unquestionably binding on the nenbers,
resi dents and bondhol ders of the utility district. Simlarly, in

Bl asi ngane v. Anerican Materials, Inc., 654 S . W2d 659

(Tenn. 1983), the Supreme Court held that the president of a
corporation could bind the corporation to a contract w thout the
approval of the Board of Directors. It is clear then that
Hol br ook, as president of AEX and ARM had authority to bind the
corporations so long as he did not exceed the scope of that
authority. It is not clear as to what the scope of his authority
may have been. Wthout this determnation, it is inpossible to
know whet her Hol br ook exceeded his authority. Mking this
determ nation is for the trier of fact. See Sl oan, supra.

Additionally, the board of directors of both AEX and ARM voted
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not to ratify Hol brook's signing of the settlenment agreenent.
Contrary to the Trial Court's finding, these votes appear to be
actions that may adversely affect or invalidate the settl enent
agreenent. At the |east, these votes certainly appear to
chal I enge or dispute the authority of Hol brook. Since a
determ nati on was not nmade as to whet her Hol brook exceeded his
authority when he signed the settlenent agreenent wthout the
knowl edge of the sharehol ders, summary judgnment is vacated as to

Def endant s AEX and ARM

Havi ng di scovered one reason why sunmary judgnent
shoul d not have been granted as to Defendants AGI, AEX, and ARM
we go no further as to these Defendants. Since it is not
necessary to reach the other issues raised by these Defendants,

we choose not to do so.

However, there now renmai ns the question of Hol brook and

McCrome, Hol brook's famly corporation. There is no issue of
authority here because the sharehol ders of McCrone, Hol brook's
famly, did not question Hol brook's authority. In fact, they
voted to ratify the settlenent agreenment. Defendant Hol br ook
argues instead that the settlenent agreenent should not be
enforced because the agreenent was executed under duress and
because no consideration was given to McCronme in exchange for

agreeing to the settlenent.
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We di scuss the duress issue first. Tennessee has
general ly defined duress as the condition of m nd produced by the
i mproper external pressure or influence that practically destroys
the free agency of a party, and causes himto do and act or make
a contract not of his own volition, but under such w ongful

external pressure. Rainey v. Rainey, 795 S.W2d 139 (Tenn.

App. 1990). See also Glley v. Glley, 778 S.W2d 862 (Tenn. App.

1989) (internal pressures that are of a party's own making are
not duress). To determ ne whether there is duress, the question
in each case is, was the person signing the contract so affected
by threats of the other party as to be bereft of the quality of
m nd essential to the nmaking of a contract. |In other words, was

t he person bereft of the free exercise of his will power. Exum

v. Washington Fire and Marine Ins. Co., 41 Tenn. App. 610, 297
S.W2d 805 (1955). Whether duress exists is determ ned by

exam ning all the circunstances. Sinpson v. Harper, 21 Tenn.

App. 431, 111 S.W2d 882 (1937).

In this case, the Trial Court determ ned that there
were no disputed nmaterial facts with respect to the issue of
duress and further that Hol brook was not under inproper external
forces when he signed the agreenent. W agree. The Plaintiffs
do not dispute the fact that some sort of threats as to the
possibility of crimnal prosecution and bankruptcy were
conmuni cated to Hol brook. However, these threats do not
constitute such inproper threats as to invalidate Hol brook's

signing of the agreenent. Hol brook was not forced into the

13



settlenment process; it was he who initiated settlenent by
contacting the Plaintiffs and then agreeing to neet in their
offices in Mchigan. Hol brook stated in his deposition that he
was not forced to sign the agreenment and that he was free to

| eave the settl enent discussions at any tine. He could have al so
contacted his |lawer or his famly at any tine. He chose not to
do so. Hol brook was not deprived of the free exercise of his
will power. We agree with the Trial Court that any pressures
Hol br ook may have been under at the time of the agreenent were
not such inproper ones as to constitute duress and to invalidate

t he agreenent.

As for the consideration issue, in order for a
settlenent agreenment to be enforceable, |ike any contract,

consi deration nust be given and received. M| wee v. Peachtree

Cypress Investnent Co., 510 F. Supp. 279 (E.D.Tenn.1977). It is

well settled in Tennessee that the court will not "inquire into
t he adequacy or inadequacy of the consideration for a conprom se

fairly and deliberately made." Thurnond v. Wittaker, 1

Tenn. App. 111 (1925). Releasing clains against a party, whether
the clains are actually pending or not, is sufficient

consideration for a settlenent agreenent. Service Stanp Co. V.

Ket chen, 10 Tenn. App. 59 (1929). Furthernore, where the facts
are undi sputed, whether a release constitutes adequate

consideration is a question of law. Applewhite v. Allen, 27

Tenn. (1 Hum) 696 (1848).
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In the case at the bar, Defendant Hol brook agreed on
behal f of McCrone to give up some assets of the conpany?® in order
to be released fromany clains the Plaintiffs m ght have agai nst
McCronme. That no clains had been actually filed agai nst McCrone
at the tine of settlenent is not dispositive.® It appears then
that the Plaintiffs and McCronme gave sufficient consideration for
the settlenent agreenent, and there is no need for discussion as
to the validity of any clains allegedly held by the Plaintiffs or
t he adequacy of the Plaintiffs' consideration in exchange for

McCrome' s assets.

Thus, finding no disputed material facts as to the
i ssues of duress or consideration, we affirmthe Trial Court's

entry of summary judgnent as to McCrone and Hol br ook.

In addition to their appeal of sunmmary judgnent, the
Def endants | ater appealed the Trial Court's order awarding
di scretionary costs to the Plaintiffs. They insist the Court
abused its discretion by including costs incurred incident to the
original suit for breach of contract. Wile this is true, we

have no doubt that the information devel oped in preparing the

2 Speci fically, Hol brook and McCrome agreed to give the Plaintiffs a

4.45% wor king interest in the Blue Gem Project as well as 93 shares of
Tennessee Energy Pipeline (TEPSCO) or the noney received froma sale of those
shares. In return, the Plaintiffs agreed to release Hol brook and McCronme from
any claimarising out of the lawsuit, fromall monetary obligations and clains
all egedly owed the Plaintiffs and any other claimarising out of the Blue Gem
Proj ect .

3 The Trial Court granted the Plaintiffs' nmotion to amend their
conpl ai nt on October 31, 1994, and the Plaintiffs subsequently added a claim
agai nst McCronme for the alleged wrongful receipt of assets from ARM and in the
alternative, a claimfor the enforcement of the settlenment agreenent.
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original claimpronpted the settlenent agreement which is the
princi pal subject of this appeal. In light of this, we find no

abuse of discretion in allow ng such fees.
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We accordingly affirmthe judgment insofar as the
Def endant s Hol brook and McCrone are concerned, but nodify the
di scretionary costs award by requiring themto pay one-fifth each
of the anmount awarded by the Chancellor, vacate the judgnent as
to the remaini ng Def endants, and remand the case for further
proceedi ngs not inconsistent with this opinion. One-half of the
costs of appeal are adjudged agai nst Hol brook and McCronme and

one- hal f agai nst Canoni e Energy and W3 .

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Charl es D. Susano, Jr., J.
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