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Mohamed Ali appeals an order of the Trial Court denying
his notion for relief under Rule 60 of the Tennessee Rul es of
Cvil Procedure, denying his request to appoint himcounsel and

denying his notion seeking sanctions.



This case was initiated by conplaint filed on January
16, 1990, alleging the Plaintiff was sexually assaulted while
under the influence of a drug adm nistered by the Defendant who
was at that time a practicing physician in Washi ngton County.
An answer was filed by counsel for the Defendant on February 16,
1990. The case was thereafter tried on May 29, 1991, after
counsel for the Defendant, on the sane date, noved and was
permtted to withdraw as counsel. A judgnment was entered on June
3, granting Ms. Dugger conpensatory danmages in the anount of

$1, 500, 000 and punitive damages in the amount of $2, 500, 000.

The Rule 60 notion was filed on May 22, 1994, and
resolved by the Trial Court by order entered July 12, 1995. This

order contained the follow ng pertinent information:

1. In defendant's Motion to Set Aside Judgnent
by Default filed June 3, 1991,' he recites that he was
"absent fromthe United States...between June, 1990 and
Oct ober, 1992." Defendant had fled the United States
after being charged crimnally in this sane matter and
havi ng made bond. It was only after his recapture by
bondsmen in Egypt that he returned to the United
States. Defendant willfully left the United States to
avoid crimnal prosecution. This Mtion was filed My
27, 1992, sone nineteen nonths after his return. There
is no factual or legal basis to set aside the default
j udgnent, nor was the Motion filed within a reasonabl e
tine. See T.R C.P.60.02. Defendant's Mtion to Set
Asi de Judgnent by Default is, therefore, DEN ED

Bef ore addressing the nerits of the issues raised, we

point out that contrary to M. Ali's notion the judgnment he seeks

! The judgnment, not the nmotion, was filed on June 3, 1991.
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to set aside is not a default judgnent because--although, as
al ready noted, his counsel had w thdrawn--the answer which had

been filed was still viable.

Turning to the nerits, we note there are two fatal
deficiencies as to M. Ali's Rule 60 notion. First, the
allegations recite no facts justifying setting aside the

judgnent, nerely concl usion:



MERI TORI QUS DEFENSE

(1.) As shown in the initial answer filed by M.
James T. Bowman, attorney at |aw, on behalf of the
Def endant, there are neritorious defenses for him See
Patterson v. Rockwell Int'l, 665 S.W 2d 96 (Tenn.

1994) .

SETTI NG ASI DE

(4.) A judgnent taken by default was not
aut hori zed by the failure of the Defendant to appear in
person or by counsel at the time the case is called for
trial where there was on file his pleas putting in
I ssue the essential avernent of Plaintiff's
decl aration, and w thdrawal of defendant's attorney
fromthe case did not have the effect of w thdraw ng
the pleas. See Martin v. Kirk, 3 Tenn. Cv. App. (3
H ggi ns) 595 (1913).

EXTRA ORDI NARY Cl RCUVMSTANCE AND EXTREME HARDSHI P

(5.) The Defendant alleges that he is "exenpt"
fromthe one year limt that bars relief under Rule
60.02 Tenn. R CGv. P., due to his extraordinary
circunstances and extrene hardshi ps.

Furthernore, the Defendant alleges that he
qualifies for relief under the "any other reason”
cl ause of Subdivision (5) of said Rule.

Secondly, the notion was not filed within either the
"reasonable time" or the "one-year” limtation specified in the

Rul e.

We have considered the other issues raised by M. Ali
relating to appoi nt nent of counsel and inposition of sanctions

and find both to be without merit.



I n conclusion, we have not overl ooked Ms. Dugger’s
I nsistence that this is not a final judgnent in that the Court
reserved the question regarding a garni shment issued subsequent
to the judgnent. W do not believe a controversy regarding
garni shment is a multiple claimcontenplated under Rule 3 of the
Tennessee Rul es of Appellate Procedure which proscri bes appeal s
unl ess judgnents are final. Indeed, if such would bar an appea
it is conceivable that an appeal as to the underlying case could
be del ayed for nonths or years by continuous litigation regarding

the validity of garnishnments.

For the foregoing reasons the judgnment of the Trial
Court is affirmed and the cause renmanded for coll ection of costs

bel ow. Costs of appeal are adjudged agai nst the Appellant.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Don T. McMirray, J.



