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OP1 NI ON

Franks. J.

These declaratory judgnment actions arose as a result
of a single car accident.

GEl CO CGeneral Insurance Conpany of Anerica ("GEl CO'")
had i ssued a fam |y autonobile insurance policy to Ernest P.
Howar d, and the Farners Autonobile Insurance Conpany
Associ ation ("Farners") had issued a policy of insurance to
John P. Howard. Both policies were in force at the tinme of
t he accident.

The i nsurance conpani es sought a declaration that
nei ther policy provided coverage to Dusti Dawn Howard for the
accident. The Trial Court determ ned there were no disputed
I ssues of material fact and granted both i nsurance conpanies
summary judgnent, on the basis that Dusti, daughter of Ernest

P. and Penne Howard, had not been given perm ssion to operate



the 1992 Ford Aerostar.

The undi sputed facts are that on August 16, 1993,
Dusti was driving the 1992 Ford Aerostar owned by her Aunt and
Uncl e, John P. and Maria S. Howard, when she was involved in a
single notor vehicle accident. John and Maria were visiting
the Ernest Howards (his brother) in Tennessee, at the tine of
the accident. John and Maria and Ernest and his w fe Penne
had gone to Gatlinburg, Tennessee on an outing that afternoon,
and John left his vehicle at Ernest's home, along with their
two small children, where Dusti was responsible for the care
of the children.

On the norning of August 16, Dusti had acconpani ed
Maria to a shopping mall wth Maria operating the van. As to

this trip, Dusti testified thus:

Q Dusti, did you have a conversation with your
Aunt Maria on the occasion of going to the nal
t hat day?

A Yes.

Q And woul d you tell us what that conversation
was regarding the vehicle you were in?

A. She told -- she asked ne -- we were at
McDonal d's and we were going to be on our way
back hone, she asked ne if I1'd |like to drive
t he van.?!

Q And what was your response at that tinme?
| told her that, no, | did not.

Q And had your parents at any tine or your aunt
and uncle put any restrictions on you at any

time that you' re aware of in the general use of
vehi cl es?

This account is di sputed by Mari a.



A No.
Dusti, in her affidavit, further expl ai ned:

Later that day, ny parents, aunt and uncle
deci ded to spend the remai nder of the day in
Gatlinburg. It was also determined that | was to
babysit my younger cousins while they were gone. No
di scussi ons concerni ng what the children and I could
or could not do occurred. | was not told what tine
they would return hone.

As ny parents, aunt and uncle were |eaving, ny
uncle tossed the keys to his van to ne, asking that
| close the windows if rain began. No other
i nstructions concerning the van were given.
believed at that tinme and later, | had perm ssion to
drive the van
The Farmers policy insuring John Howard's van,

contains the foll ow ng excl usion:

(a) W do not provide liability coverage for any
per son:

(b) Using a vehicle without a reasonable belief
that that person is entitled to do so.

The GEI CO policy issued to Ernest with regard to a
non- owned vehicl e provi des coverage to:
You and your relatives when using a private
passenger auto or trailer. Such use must be with
the perm ssion, or reasonable belief to be wth the
perm ssion, of the owner and within the scope of
t hat perm ssion;
and CElI CO s uni nsured notorist coverage policy provision,
provi des:

But the term "insured auto" does not i ncl ude:

(ii) an auto being used w thout the owner's
perm ssi on;

A summary judgnent proceeding is "not in any sense
to be viewed as a substitute for a trial of disputed factua

i ssues". Evco Corporation v. Ross, 528 S.W2d 20, 25 (Tenn.



1975). Wiere there is a dispute as to any material fact, or
doubt as to the conclusions to be drawn fromthat fact, a
notion for summary judgnment is not appropriate. Byrd v. Hall
847 S.W2d 208 (Tenn. 1993).

In this action, there are disputed issues of
material fact and the inferences which nmay be drawn from
evi dence. None of the reported cases in this jurisdiction
cited by the parties is controlling, since those cases do not
consi der the | anguage contained in these policies. The
evidence in this record, which nust be taken in the |ight nost
favorable to the opponents of the notion, is that Dusti was
of fered the opportunity to drive the van in the norning, and
was |left with the possession of ignition keys that afternoon
wi t hout any express prohibition on her operating the van. A
di sputed factual issue is established as to whether Dusti,
under all the circunmstances, reasonably believed that she was
entitled to operate the vehicle at the tinme and place of the
acci dent.

For the foregoing reasons, we vacate the sumary
judgnments and remand for further proceedi ngs consistent with
thi s opinion.

The cost of the appeal is assessed one-half to each

plaintiff.
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