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SAMUEL L. LEWS, JUDGE
MVEMORANDUM OPI NI O\

Following a marriage of approximately eight years, Wfe
filed a conplaint for absolute divorce in Novenber 1993. In her
conpl aint, she all eged adultery, inappropriate marital conduct, and
i rreconcil able differences. Husband answered and filed a counter-
conpl ai nt which alleged cruel and i nhunman treatnent, inappropriate

marital conduct, and irreconcil able differences.

After the pre-trial conference in Cctober 1994, the trial
court declared the parties divorced pursuant to Tennessee Code
Annot at ed section 36-4-120 and hel d that either party coul d present
evi dence of fault where relevant at the final hearing. On 13 March
1995, the trial court held the final hearing and heard t he parties’

ar gunent s.

Inits decree of 23 March 1995, the trial court divided the
di sputed itens of separate and marital property. The trial court
awarded Wfe a Corvette autonobile, a 1992 Cadil | ac autonobile, and
a C ayton-Mrcus sofa. In addition, the court ordered Wfe to
assune responsibility for keeping proper insurance coverage on the
aut onobi | es, to assune all indebtedness on the autonobiles, and to
hol d Husband harm ess fromany future paynents on the aut onobil es.
The trial court equally divided the net proceeds of $60, 804. 00 from
the sale of the parties’ marital home. The trial court ordered
Husband t o be responsi ble for and hold Wfe harm ess fromall debts
i ncurred by Husband. As to any remaining itens of marital
property, the trial court instructed the parties to submt their

proposed division for its consideration.

'court of Appeal s Rule 10(b):

The Court, with the concurrence of all judges participating in the
case, may affirm reverse or modify the actions of the trial court
by memorandum opi ni on when a formal opinion would have no
precedential value. When a case is decided by memorandum opi nion
it shall be designated "MEMORANDUM OPI NI ON, " shall not be
publ i shed, and shall not be cited or relied on for any reason in a
subsequent unrel ated case



In a suppl enental order entered on 28 March 1995, the court
divided the remaining marital property. The court al so awarded
Wfe $10,755.00 for attorney’'s fees and $10,000.00 alinmony in

solido as further distributions of the marital property.

Husband filed a notice of appeal as to that portion of the

decree distributing the marital property.

The parties’ marriage | asted for approxi mately ei ght years.
At the time of the divorce hearing, Wfe was 44 years old and
Husband was 37 years old. There were no children born as a result

of the marri age.

At the tinme of the parties’ marriage in 1986, Wfe worked
at Cummi ngs Sign Conpany. She worked there until she was “laid
of f” on 30 Septenber 1990. After |osing her job, she was unable to
find suitable work in the job market. For the next three years,
she hel ped Husband in every aspect of his nobile hone hauling
business. Her responsibilities included escorting nobile hones,
keepi ng the conpany books, and bal anci ng the checkbooks. She al so
nowed grass, picked up parts, and did anything el se that needed to
be done. At trial, Husband admtted that Wfe's work, which was
nostly unconpensated, saved noney for the conpany. In addition to
working in the business, Wfe also naintained the hone and did
everything necessary to keep the house going and Husband

confort abl e.

During the parties’ marriage, Husband acquired vehicles,
equi pnent, and assets used in the business. He also acquired race
cars and related racing tools and equi pnent. Wfe valued all the
vehi cl es, equi prent, and ot her assets used in the business as well
as the race cars and related racing tools and equi pnent acquired

and accunul ated during the marri age at $143, 000. 00. Wfe asked the
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court to award her the 1972 Corvette autonobil e which she testified
Husband had given her as a gift during the marriage. The parties

agreed that the Corvette' s val ue was approxi mately $7,500. 00.

Shortly after their marriage, the parties purchased a hone
for $160,000.00. Wfe initially paid $26,000.00 fromthe sal e of
her pre-marriage honme as a down paynent for the marital hone.
Husband’s testinmobny was that he initially paid $7,000.00 or
$8,000.00 down on the marital hone and that he later added
i nprovenents. Even though Wfe' s initial investnment of pre-marital
assets into the marital hone was approximately three tines that of
Husband’s, W fe agreed to split the net proceeds fromthe sal e of

the marital home equally w th Husband.

The parties had only one joint debt which was on the
Cadi | | ac aut onobi | e. Husband, however, argued that both of the
parties were responsible for a VISA credit card debt of sone
$4, 000. 00. He admitted that the VISA account was solely in his
nanme and that the Wfe had never used the VI SA card. Neverthel ess,
he asked the court to split the indebtedness between the parties
because he clained to have used the card to pay off “household
stuff” and to make a house paynent on one occasion. Husband was

unabl e to substantiate these cl ai ns.

It was Wfe's testinony that the VISA card debt bel onged
solely to Husband. She expl ained that Husband had used his credit
card exclusively to make purchases for hinself. She also testified
regarding his purchase of a race notor using a $4,000.00 credit
card cash advance. The trial court held that Husband was

responsi bl e for and would pay the VISA credit card debt.

During the marriage, the parties owed two certificates of

deposit each with a val ue of $10, 000.00, not including the anount
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of interest accrued during the marriage. Husband cashed the
certificates in March 1994 even t hough they were the joint property
of the parties. Wfe never ascertained what Husband did wth the
proceeds of the certificates of deposit; however, at the hearing,
it was shown that Husband had paid $20,500.00 as a down paynent

toward the purchase of a house in January 1995.

Husband’ s own proof of his inconme contradicted his testinony
regarding the source of the down paynent. He testified that he
recei ved the $20, 500. 00, which he used for the down paynment on the
house, fromLuv Hones for contract | abor he had perforned. 1In that
sane hearing, however, he testified that he was destitute and
i ntroduced an incone and expense statenent to show that he had an
i ncome of only $25, 000. 00 before taxes in 1994. The irony of this
testinmony lies in the fact that | ess than one nonth after Husband’ s
destitute year ended, he cane up with a down paynent of $20, 500. 00,
80% of his 1994 before tax incone, with which to purchase a new

house.

Husband’ s expl anation for how he spent the $20,000.00 in
proceeds from the certificates of deposit was al so suspect. He
testified that he spent the noney on household bills, conpany
expenses, and to catch up on house paynents “at the end.” The
proof showed, however, that Husband’s explanation was clearly
erroneous. The marital hone was sold in February 1993. At the
closing, three nonths of back paynments on the house note and back
t axes were deducted fromthe sal e proceeds. Mreover, Husband did

not cash the certificates of deposit until nore than a year after

the sale of the marital hone.

Husband’ s i ssue i s whether the trial court properly awarded
alimony in solido and attorney’s fees to Wfe as further

di stributions of the marital property.
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W review the findings of the trial court de novo upon the
record wwth a presunption of correctness as to the trial judge’s
findings unless the evidence preponderates otherw se. Tenn. R

App. P. 13(d).

In this case, the evidence does not preponderate agai nst the
trial court’s findings. W are of the opinion, after reviewng
this record, that the preponderance of the evidence fully supports

the findings of the trial court.

Therefore, we affirm the judgnent of the trial court and
remand the case to the trial court for any further necessary
proceedi ngs. Costs on appeal are taxed to the appellant, Stephen

D. Gay.

SAMUEL L. LEWS, JUDGE

CONCUR:

HENRY F. TCDD, P.J., MS.

BEN H CANTRELL, JUDGE



