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Darl ene Hunter filed this action against Ed Brown, Jr.,
on July 15, 1993, alleging that he sexually abused her during
1981 and 1982. In his answer, M. Brown denied the allegations
of the conplaint and averred that the action was barred by T.C A
28-3-104(a), the one-year statute of limtations applicable to

personal injury actions. On January 31, 1995, the Trial Court



granted summary judgnent to M. Brown, ruling that the statute of
limtations barred Ms. Hunter's claim M. Hunter appeals the
Trial Court's ruling, insisting that her suppressed nenory of the

event tolled the running of the statute of |imtations.

The record, when viewed in a light nost favorable to

Ms. Hunter in accordance with the dictates of Byrd v. Hall, 847

S.W2d 208 (Tenn.1993), discloses the follow ng facts. Darlene
Hunter was born on October 13, 1967. 1In 1975, she was placed in
the custody of the Roane County office of the Departnent of Human
Services (DHS). She spent the bal ance of her childhood in
various foster hones. |In June of 1981, at the age of 12, DHS

pl aced Darlene in the hone of Ed Brown, Jr., and his wife Nellie
Brown. The followi ng nonth M. Brown began sexual |y nol esting
Darl ene. The nolestation, including rape, continued for severa
nonths. During the spring of 1982, at the age of 13, Darlene

becane pregnant.

Afraid to tell anyone of her condition, Darlene endured
the early synptons of pregnancy in silence. Finally, after
noticing changes in Darlene's health, Ms. Brown took her to a
doctor in Kingston. The doctor confirned the pregnancy and nade
Darlene tell Ms. Brown that M. Brown had raped her. Ms.

Brown, who did not believe Darlene, becane angry, and refused to
allow Darlene to return home. Instead, Ms. Brown took Darlene
to her DHS caseworker, Pat Martin. Darlene stayed with M.

Martin for several days during which time she told Ms. Martin how



M. Brown had treated her. M. Martin drove Darlene to Knoxville
and arranged for her to undergo an abortion at the Knoxville
Center for Reproductive Health. She also arranged for Darlene to
tell her story to the Roane County District Attorney.

Apparently, no investigation ensued.

Dar |l ene spent the next several nonths in a tenporary
foster honme in Roane County after which DHS transferred her to a
group hone in Nashville. She spoke to no one regardi ng the abuse
or her abortion for the next 10 years. Sonetine during this

peri od she repressed her nenory of these events.

I n August of 1990, Ms. Hunter, now an adult living in
Roane County, gave birth to a daughter at the Harriman City
Hospital. [In 1992, Ms. Hunter becane pregnant again and deci ded
to abort the pregnancy. M. Hunter returned to the Knoxville
Center for Reproductive Health and underwent an abortion in June
of 1992. As she awoke fromthe anesthesia, Ms. Hunter began to
remenber being in the clinic and undergoing an abortion years
before.* In the weeks that followed, bits of her menory began
returning and Ms. Hunter sought enotional counselling and | egal

assi stance. Over the next few nonths, Ms. Hunter, with the aid

! Ms. Hunter specifically stated

5. That | deny any menmory of ever
having told anyone about my abortion in
1982 while under Dr. Foote's care in 1990
or at Harriman Hospital in 1990.

6. That | do not know the source of the
information in Dr. Clary Foote's medical
records.



of a licensed clinical social worker, was able to recall the
details of M. Brown's abuse, her chil dhood pregnancy, and the

aborti on.

Ms. Hunter filed this action within one year of
begi nning to recover her nenory. Prior to granting sunmary
judgment in favor of M. Brown, the Trial Court determn ned that
if she could prove repressed nenory, the discovery rule would
toll the statute of limtations, saving Ms. Hunter's claim M.
Brown proffered certain nedical records fromthe Harriman doctors
who attended Ms. Hunter during her 1990 pregnancy. Those records
contain entries regarding a rape and abortion at an early age.
M. Brown noved for a judgnent on the pleadings (which the Court
treated as a summary judgnent) arguing there was no di sputed
issue of material fact regarding the alleged repressed nenory
since the nedical records reflect that soneone told the doctors
about the rape and abortion. |In response, Ms. Hunter filed an
affidavit in which she denied any nenory of telling her doctors
about the occurrence. After reviewing this evidence, the Trial
Court granted summary judgnment in favor of M. Brown finding that
al t hough Ms. Hunter swore she did not renenber telling the
doctors about the rape and abortion, she did not deny telling
them Thus, there was no genui ne di spute over whether she

remenbered the abuse in 1990. 2

I'n his menorandum opinion the Trial Judge hel d:

The only conclusion to be drawn from these
facts i s that since information was given
to medical providers that related to the
events, the plaintiff did not have a
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Al t hough the issues raised by Ms. Hunter question the
Trial Court's determnation in light of the facts devel oped, we
believe a nore significant issue, which is one of first
inpression in this State, is determ native of this appeal. That
I ssue is whether a repressed nenory tolls the statute of

limtations until discovery.

The Tennessee Suprene Court adopted the discovery rule

in the 1974 nedical nmal practice case of Teeters v. Currey, 518

S.W2d 512, 517 (Tenn.1974). The Court w ote:

[1]n those classes of cases where nedical nal practice
is asserted to have occurred through the negligent
performance of surgical procedures, the cause of action
accrues and the statute of l[imtations comences to run
when the patient discovers, or in the exercise of
reasonabl e care and diligence for his owm health and
wel fare, shoul d have discovered the resulting injury.

Five nonths later, in a products liability case, the Court
expanded the application of the discovery rule to "tort actions,

I ncl udi ng but not restricted to products liability actions .

predi cated on negligence, strict liability or m srepresentation.”

McCroskey v. Bryant Air Conditioning Co., 524 S.W2d 487 (Tenn.

1975). At first blush, the | anguage of MCroskey indicates that
the Court intended for the discovery rule to be applied in al

tort cases. However, the Suprene Court's opinion in Quality Auto

Parts v. Bluff Gty Buick, 876 S.W2d 818 (Tenn.1994), hol ds

otherwise. In declining to apply the discovery rule to

repressed menory of the facts on which she
bases her cl aim and there is no genuine
i ssue for trial.



def amati on cases, that Court wote: "Wen determ ning whether to
apply the discovery rule, this court considers the specific
statutory | anguage at issue, and bal ances the policies furthered
by application of the discovery rule against the legitinmate
policies upon which statutes of limtations are based.” W deem
it appropriate to follow this same procedure in determ ning
whet her to apply the discovery rule to cases involving repressed

menories of child abuse.

The basi c purposes underlying statutes of limtation
are to prevent undue delay in bringing actions on clains and to
gi ve defendants notice to preserve the evidence necessary for the

defense of the claim Potts v. Celotex Corp., 796 S.W2d 678

(Tenn. 1990). Courts devel oped the discovery rule to avoid the
"harsh and oppressive rule" that the statute of limtations

begins to run against a plaintiff's claiminmediately upon the
infliction of the injury regardl ess of whether the plaintiff is

aware of the tortious conduct or resulting injury. Teeters v.

Currey, supra.

Al t hough Tennessee has not addressed the question, a
review of case law in other jurisdictions discloses three

separate resol utions of the question.?

3 See Gregory G Sarno, Annotation, Emotional or Psychol ogical

"Bl ocki ng" or Repression as Tolling Running of Statute of Limtations, 11
A.L.R. 5th 588 (1993); Russell G. Donal dson, Running of Limtations Against
Action For Civil Damages for Sexual Abuse of Child, 9 A L.R 5th 321 (1993).
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Some cases hold an allegation of repressed nenory is
sufficient to bring the discovery rule into play.* In Farris v.
Conpt on, 652 A.2d 49 (D.C. App.1994), the District of Colunbia
Court of Appeals allowed the discovery rule to toll the statute
of limtations where repressed nmenory was all eged. The Court
reasoned that a defendant who purportedly caused the repressed
menory should not be allowed to use the repression to profit from
his own wongful conduct and invoke the statute of limtations as
a defense. However, the Farris Court noted that there was an
uncertainty anong attorneys, psychol ogi sts and psychoanal ysts as

to the validity of repressed nenory theory.

Li kew se, in Ault v. Jasko, 637 N E. 2d 870 (Chio 1994),

the Chio Supreme Court applied the discovery rule to allow an

al l egation of repressed nenory to toll the statute of |limtations
in a childhood abuse case. However, Justice Wight dissented
vigorously. His dissent was based upon the fact that there was
littl e agreenment anong psychol ogi sts as to whet her nenories can
be recalled at all after they are repressed and, if so, whether
they can be recalled accurately. He also cited psychol ogi cal
authority for the proposition that the methods used by
psychol ogi sts and psychoanal ysts to retrieve repressed nenories

were "unreliable and are not sufficiently established". He

4 See Ault v. Jasko, 637 N.E.2d 870 (Ohio 1994); Farris v. Conpton,
652 A.2d 49 (D.C. App.1994); Tichenor v. Roman Catholic Church of New Orl eans,
32 F.3d 953 (5th Cir.1994) (applying Louisiana |law); Vesecky v. Vesecky, 880
S.W 2d 804 (Tex. App.1994); Hoult v. Hoult, 792 F.Supp.143 (D.C. Mass. 1992)
(applying Massachusetts | aw); Mary D. v. John D., 264 Cal.Rptr.633 (Cal.App.
1989); Johnson v. Johnson, 701 F. Supp.1363 (N.D.I111.1988) (applying Illinois
I aw) .




paralleled the credibility of repressed nenory with that of

pol ygraph tests. Polygraph tests have generally not been
accepted by the courts because their reliability did not reach
the standard that it be "sufficiently established to have gai ned
general acceptance in the particular field to which it belongs,"

citing Frye v. United States, 293 F. 1013 (D.C. 1923). Thus,

given the disputed reliability of repressed nenory and the
met hods used to retrieve them Justice Wight would have found
the appropriate forumfor the determ nation of this issue to be

the State Legi sl ature.

There is a line of cases that apply the discovery rule
totoll the statute of Iimtations in repressed nenory cases if
there is independent corroboration of the abuse. See O sen v.

Hool ey, 865 P.2d 1345 (Utah 1993); Petersen v. Bruen, 792 P.2d 18

(Nev.1990). In Osen, the Uah Suprenme Court applied the

di scovery rule to toll the statute of limtations when a
plaintiff alleged nenory repression. But, the Court stated "this
kind of case presents practical difficulties wth respect to
ascertaining the degree to which nenories allegedly repressed and
then revived accurately reflect the reality of the past.” Al so,
the Court expressed concern that the nethods used to revive the
menories "may induce nmenories of events that never happened.”
Thus, in light of the questionable validity of the repressed
menory theory, the Court found it necessary to require
corroborating evidence to support the allegations of abuse in

order for the discovery rule to apply.



O her courts refuse to apply the discovery rule in
repressed nmenory cases to toll the statute of limitations.?®
In a recent opinion, the Mchigan Suprene Court declined to apply
the discovery rule in the repressed nenory context in Lenmernan
v. Fealk, 534 N.W2d 695 (Mch.1995). The Court reasoned that to
all ow such an application of the discovery rule in absence of
obj ective and verifiable evidence woul d obviate the policy of
statute of limtations which is to encourage plaintiffs to
pronptly peruse clains and to protect defendants from having to

def end against stale and fraudulent clains. Accord Quality Auto

Parts Co. v. Bluff Gty Buick, 876 S.W2d 818 (Tenn. 1994);

Hackworth v. Ralston Purina Co., 381 S.W2d 292 (Tenn. 1964). The

Court distinguished products liability and nmedical mal practice
cases by the fact that in those cases there is always objective
and verifiable evidence such as an injury or an illness.

However, in repressed nenory cases this conponent is absent.
Therefore, adoption of the discovery rule in this context "would
| eave a determ nation of the onset of a limtations period an
open question within the subjective control of the plaintiff."

Lenmerman v. Fealk, supra. Thereafter, the Court stated that the

Legi sl ature was the appropriate forumfor debate on the issue of

the application of the discovery rule to repressed nenory cases.

5 See Lemmerman v. Fealk, 534 N.W2d 695 (M ch.1995); Ernstes v.
Warner, 860 F. Supp. 1338 (S.D.Ind.1994); Sanchez v. Archdi ocese of San
Antoni o, 873 S. W 2d 87 (Tex.App.1994); Seto v. WIlits, 638 A.2d 258 (Pa.
Super.1994); Shippen v. Parrott, 506 N.W2d 82 (S.D.1993); Doe v. R.D., 417
S.E. 2d 541 (S.C.1992); Lovelace v. Keohane, 831 P.2d 624 (Okl.1992); Baily v.
Lewi s, 763 F.Supp.802 (E.D.Pa.1991); Schm dt v. Bishop, 779 F.Supp. 321
(S.D. N Y.1991); Tyson v. Tyson, 727 P.2d 226 (Wash. 1986).
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Because we have the sanme reservations as the M chigan
Suprenme Court in Lemmerman and Justice Wight in Ault, we decline
to apply the discovery rule to toll the statute of limtations in
repressed nenory cases. Rather, we defer the determ nation of

this issue to the Legisl ature.

As did Justice Wight, we find that there is sinply too
much indecision in the scientific community as to the credibility
of repressed nenory. In general, psychol ogi sts have not cone to
an agreenent as to whether repressed nenories nay be accurately
recal l ed or whether they may be recalled at all.® Therefore, it
goes Wi thout saying that the judiciary does not have the
resources needed to nake an accurate ruling on the validity of a
psychol ogi cal theory about which professionals in the field
di sagree. Al so, there is considerabl e doubt about the
reliability of nmenories that are recalled with the assistance of
a therapi st or psychoanalyst. A California trial court recently
upheld a jury award of $500,000 to an accused sexual offender who
had brought suit against his daughter's therapist who he all eged
had planted fal se nenories of chil dhood sexual abuse in her
patient's mnd. See Mark Hansen, Mre Fal se Menory Suits Likely,

Aug. 1994 ABA Journal 36.

6 For a listing of |legal and psychol ogi cal works debating this

issue, see Lemmerman v. Fealk, 534 N.W 2d at 705 (concurring opinion). See
also Gary M Ernsdorff & Elizabeth F. Loftus, Let Sleeping Menmories Lie?
Words of Caution About Tolling the Statute of Limtations In Cases of Menory
Repression, 84 J. Crim L. & Crimnology 129 (1993).
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| nherent |ack of verifiable and objective evidence in
t hese cases di stingui shes them from cases in which Tennessee

courts have applied the discovery rule. See Teeters v. Currey,

supra (applying the discovery rule to nedical nal practice clains

injury evidenced by pregnancy); MCroskey v. Bryant Air

Condi tioning Co., supra (defective furnace causing injury was

verifiable evidence of a product defect) and Potts v. Cel otex

Corp., supra (nmesothelioma as evidence of discovery of product
defect). In those cases, there was an injury that manifest
itself in a verifiable form 1In the repressed nenory context, a

plaintiff's allegations are evidenced by his or her own
recollection. Gven the uncertainty as to the reliability of
this recollection, we decline to adopt the discovery rule in such
cases. Like the Lemmerman Court we are unwilling to put the
determ nation when the statute of |limtations accrues solely in
the hands of a plaintiff. The Iikelihood of abuse is sinply too
high. Further, we feel that an adoption of the position set
forth in AOsen and Bruen, that the discovery rule will apply if
there is corroborating evidence to support the allegation, is not

sufficient to replace the policy behind statutes of |[imtations.

The Tennessee CGeneral Assenbly has yet to enact
| egi sl ati on on the subject of repressed nenory in chil dhood
sexual abuse cases. G ven the debate anong psychol ogi sts and
psychoanal ysts as to the validity of this theory, we, as already

noted, hold that the Legislature--which may have the benefit of
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the testinony of various experts in the field--is the appropriate

forum for addressing the gquestion presented.

For the foregoing reasons the judgnment of the Tria
Court is affirnmed and the cause remanded for collection of costs
bel ow. Costs of appeal are adjudged agai nst Ms. Hunter and her

surety.

Houston M Goddard, P.J.

CONCUR:

(Separate Concurring Qpinion)
Herschel P. Franks, J.

Don T. McMiurray, J.
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