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This is an appeal froma judgnent granting a notion for sunmary
judgnment in favor of the defendants-appell ees and dism ssing the

plaintiffs' conplaint. W affirmthe judgnent of the trial court.

This action was instituted under the provisions of the
Governnmental Tort Liability Act, T.C. A 8§ 29-20-103, et seq. The
plaintiffs alleged that the plaintiff, Joseph Ri ggs, a m nor, was
a student at Cinton Hi gh School and was injured while engaged in
"horseplay” with another student. They further alleged M. Frank
Fragoneni, a teacher, was negligent in actively instigating,
encouragi ng and inciting a dangerous activity (horseplay) which he
knew or should have known would lead to serious injury. The
plaintiffs further charged the defendants wth negligence in
failing to adequately nonitor the activities of teachers regarding

enf orcenent of school rules.

The defendants filed an answer in which they alleged, inter

alia, immunity, assunption of risk, and conparative fault. They

further alleged that the proximte cause of the injury was the
negl i gence of the mnor plaintiff. Subsequent to their answer, the
def endants, pursuant to Rule 56, T.RCP., filed a notion for
sunmary judgnent on the grounds that there was no genui ne i ssue of
a material fact. In support thereof, the defendants relied upon
t he depositions of Frank Fragoneni and Joseph Riggs. They further

filed the affidavits of Scott Eugene Daugherty, Justin WIIiam



Howard and Bradley Aaron Hackney, all students at Cdinton Hi gh

School and witnesses to the incident in question.

The plaintiffs filed a response to the defendants' notion for
sumary judgnent relying upon the testinony attached to the

defendants' notion and the affidavit of Joseph R ggs.

STANDARD OF REVI EW

The standards governing an appellate court's review of a
trial court's action on a notion for summary judgnment are
wel |l settled. Since our inquiry involves purely a question
of Iaw, no presunption of correctness attaches to the tri al
court's judgnent, and our task is confined to review ng the
record to determ ne whether the requirenments of Tenn. R
Cv. P. 56 have been net. Cowden v. Sovran Bank/Centra
South, 816 S.W2d 741, 744 (Tenn. 1991). Tenn. R Cv. P.
56. 03 provides that sunmary judgnment is only appropriate
where: (1) there is no genuine issue with regard to the
material facts relevant to the claimor defense contained
in the notion, Byrd v. Hall, 847 S.W2d 208, 210 (Tenn
1993); and (2) the noving party is entitled to a judgnent
as matter of law on the undisputed facts. Anderson v.
Standard Register Co., 857 S.W2d 555, 559 (Tenn. 1993).
The noving party has the burden of proving that its notion
satisfies these requirenents. Downen v. Allstate Ins. Co.,
811 S.w2d 523, 524 (Tenn. 1991).

The standards governing the assessnent of evidence in the
summary judgnment context are also well established. Courts
nmust view the evidence in the light nost favorable to the
nonnovi ng party and nmust also draw all reasonable infer-
ences in the nonnoving party's favor. Byrd, 847 S.W2d at
210-11. Courts should grant a summary judgnment only when
both the facts and the conclusions to be drawn from the
facts permt a reasonabl e person to reach only one concl u-
sion. Id.

Carvell v. Bottoms, 900 S.W2d 23 (Tenn. 1995).




THE FACTS

There are no disputed facts as to the way and manner in which
t he acci dent happened. The mnor plaintiff (age 16 at the tine of
the accident) was a nenber of M. Fragoneni's Health and Physi cal
Educati on cl ass. | medi ately prior to the mnor plaintiff's
injury, the class in which the mnor plaintiff was a nenber broke
for lunch and the students went outside. Approximtely seven of
the mal e nenbers of the class began to engage in horseplay. The
hor sepl ay began to get rough at which tinme M. Fragoneni ordered
the students to stop. All did except for the mnor plaintiff.
Either the plaintiff junped on the back of another and | arger
student or the plaintiff tackled the larger student at the legs.*’

The two fell back and the mnor plaintiff's armwas broken.

The plaintiff freely admts that he was engaged in horsepl ay
but denies that M. Fragoneni told themto stop. Additionally he
asserts that M. Fragoneni encouraged the horseplay. M. Fraga-
m ni denies that he did so. The plaintiff di sagrees asserting that

M. Fragoneni stated: "go get himJoe," and "Joe's the top dog in

his class.”" These are the only facts in dispute.

"We do not consider this to be a material fact. According to the m nor
plaintiff's version, he tackled the larger student by the legs. |In his deposition
he stat ed:

" | picked himup and run back with himand | was going to dunp
him When | felt his weight shift, I let go of himto break my fall,

that's all | remenber."



In his deposition, the plaintiff was asked the follow ng

guestions and gave the follow ng answers:

Inruling on a notion for sunmary judgnent, the tri al

When does the comment —Wen di d Coach Fragoneni say,
"It looks like Joe's the top dog in class,” before
you grabbed Chris?

When | was wal king toward Chris to grab him

Ckay.

When | grabbed him | picked himup. You know, when
I was wal king toward Chris to grab him he said it,
then right after he got through saying it, | grabbed
Chris and picked hi mup.

Are you telling nme that you were not going to pick up
Chris?

Yes, | was picking Chris up.

Soit didn't matter what Coach Fragonmeni sai d one way
or the other; is that right?

Yes.

No matter what the coach said or didn't say, you were
going to pick up Chris.

Yes.

this court are required to view all the evidence in a |ight

favorable to the non-noving party. The issues that lie at

court and

nost

t he

heart of evaluating a summary judgnent notion are: (1) whether a

f act ual

di spute exists; (2) whether the disputed fact is materi al

to the outcone of the case; and (3) whether the disputed fact

creates a genuine issue for trial. Byrd v. Hall, supra, at 214.




A disputed fact is material if it nmust be decided in order to
resol ve the substantive claim or defense at which the notion is

di rected. Byrd, at 215.

The standard of care for teachers and school
officials is well stated in the case of King by King v.
Kartanson, 720 S.W2d 65 (Tenn. App. 1986). In that case
two teachers had been found guilty of negligence in
allowng a 13-year-old student, under their care, to
cross a street unsupervised. The boy was struck by a car
in so doing. On appeal the case was reversed and, in
doi ng so, the court said:

Teachers in | ocal school districts are not expected
to be insurers of the safety of students while they are
at school. Roberts v. Robertson County Board of Educa-
tion, 692 S.W2d 863 (Tenn. App. 1985). The standard of
care is that of reasonable and ordinary care under the
ci rcunst ances. Hawkins County v. Davis, 216 Tenn. 262,
391 S.W2d 658 (1965). This standard of care varies
according to the nature of the persons to whomthe duty
is owed and the circunstances under which the parties
find thenselves. Roberts v. Robertson County Board of
Education, 692 S.W2d 863 (Tenn. App. 1985). The extent
to which a teacher nust supervise the activities of his
or her students nust be determined with reference to the
age and i nexperience of the students, their nmaturity, and
the dangers to which they may be exposed. Townsley V.
Yel | ow Cab Conpany, 145 Tenn. 91, 237 S.W 58 (1922).

Goedeke, et al v. Carter, et al, (Tenn. App. opinion filed Mrch
17, 1989).

In our view, judged under the above rules of Ilaw, the
"di sputed facts" set out above are not "material" facts which would
render sunmmary judgnent inappropriate. Cearly fromthe testinony
of the plaintiff, neither actions or inactions of M. Fragoneni |ed
tothe injury. Additionally tested under the standards under which

a directed verdict or JNOV is appropriate, we are of the opinion



t hat reasonabl e m nds could not differ as to apportionnment of fault
to the extent that the plaintiff was at least fifty percent at

fault and thus barred from recovery. See Eaton v. Mcd ain, 891

S.W2d 587 (Tenn. 1994).

The plaintiffs further argue that the teacher was negligent in
that he violated school rules or policy. While it is established
that the school had a "hands off" policy, it is not clear whether
the "hands off" refers to student to student or teacher to student.
In any event, however, we nust decide if a violation of a school
rule or policy by a teacher constitutes actionabl e negligence. W

hold that it does not.

[ This] court addressed the i ssue of the creation of
l[iability by virtue of requirenments of conmpany rules in
the case of Epstein, Henning & Co. v. Railway Co., 4
Tenn. App. 412 (1926). As pertinent here, the court
quoted with approval as foll ows:

"Private rules of a master regulating the
conduct of his servants in the managenent of his
own busi ness, although designed for the protection
of others, stand on an entirely different footing
fromstatutes and nuni ci pal ordi nances desi gned for
the protection of the public. The latter, as far as
they go, fix the standard of duty toward t hose whom
they were intended to protect, and a violation of
themis negligence in |aw or per se. But a person
cannot, by the adoption of private rules, fix the
standard of his duty to others. That is fixed by
| aw, either statutory or common. Such rules my
require nore, or they may require less, than the
law requires; and whether a certain course of
conduct is negligent! or the exercise of reasonable
care, nust be determ ned by the standard fixed by
law, without regard to any private rules of the

party."



Goedeke, supra.

I n Goedeke, supra and in Snider v. Snider, 855 S . W2d 588
(Tenn. App. 1983) the above rules were applied in actions agai nst
county school boards. Additionally we note that the courts in this
state have consistently held that a violation of rules or other
regul ations pronulgated to regulate "in house" conduct does not

constitute negligence per se. See, e.g9. Nevill v. City of

Tul | ahoma, 756 S.W2d 226 (Tenn. 1988) and Rinmer v. City of

Col | egedal e, 835 S.W2d 22 (Tenn. App. 1992).

Under the prevailing | aw when applied to the undi sputed facts
and circunstances of this case we are of the opinion that sumary
j udgnment was appropriate. W affirm the judgment of the tria

court.

Costs are taxed to the appellant and this case is remanded to

the trial court for the collection thereof.

Don T. McMurray, J.

CONCUR:

Her schel P. Franks, J.




Cifford E. Sanders, Sr. Judge.
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ORDER

This appeal cane on to be heard upon the record from the
Circuit Court of Anderson County, briefs and argunent of counsel.
Upon consi deration thereof, this Court is of the opinion that there
was no reversible error in the trial court.

The judgment of the trial court is affirmed. Costs are taxed
to the appellant and this case is remanded to the trial court for

the collection thereof.

PER CURI AM
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