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De f e n d a n t .
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O P I  N I  O N

  Godda r d,  P. J .  

Sc ot t  Hi c kma n a nd wi f e  Sus a n D.  Hi c kma n a nd Ma ka t o ' s  of

Te nne s s e e ,  I nc . ,  he r e i na f t e r  r e f e r r e d t o  a s  t he  De f e nda nt s ,

a ppe a l  a  de c l a r a t or y j udgme nt  e nt e r e d by t he  Ci r c ui t  Cour t  f or

Wa s hi ngt on Count y whi c h f ound t ha t  a  l i a bi l i t y  pol i c y i s s ue d by

Uni ga r d Se c ur i t y  I ns ur a nc e  Compa ny t o  Ma ka t o ' s  di d not  c ove r  a n

i nj ur y t o  Mr .  Hi c kma n be c a us e  Ma ka t o ' s  ha d not  c ompl i e d wi t h t he

not i c e  r e qui r e me nt  of  t he  pol i c y.   Ma ka t o ' s  a l s o a ppe a l s

di s mi s s a l  of  i t s  t hi r d- pa r t y  a c t i on a ga i ns t  t he  Ma c kor e l l  Gr oup,

I nc . , 1 a nd J a me s  T.  Ma c kor e l l  a nd wi f e  We ndy L.  Ma c kor e l l .   J a me s

T.  Ma c kor e l l  a nd We ndy L.  Ma c kor e l l  owne d t he  c a pi t a l  s t oc k of

Ma ka t o ' s  a t  t he  t i me  of  Mr .  Hi c kma n' s  i nj ur y,  but  s hor t l y

t he r e a f t e r  s ol d i t  t o  Thoma s  Ma c kor e l l  a nd wi f e  J ul i e  A.

Ma c kor e l l  a nd Da vi d Le Ve a u.

The  De f e nda nt s  a s  t o  t he  or i gi na l  a c t i on i ns i s t  t ha t

t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he  Cha nc e l l or ' s  f i ndi ng t ha t

Ma ka t o ' s  di d not  c ompl y wi t h t he  " a s  s oon a s  pr a c t i c a bl e "  not i c e

r e qui r e me nt  unde r  t he  pol i c y,  t ha t  t he i r  de l a y i n  not i c e  wa s

e xc us a bl e  be c a us e  of  t he  t r i vi a l  na t ur e  of  Mr .  Hi c kma n' s  i nj ur y

a nd t ha t  Uni ga r d wa s  not  pr e j udi c e d by t he  de l a y.   



2 Mr .  As h l e y ' s  wi f e  wa s  t h e  ma n a g e r .
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Ma ka t o ' s  a ppe a l s  di s mi s s a l  of  i t s  t hi r d- pa r t y a c t i on,

c ompl a i ni ng of  t he  Tr i a l  Cour t ' s  di s mi s s i ng t he  t hi r d- pa r t y

c ompl a i nt  " wi t hout  a  mot i on t o di s mi s s , "  a nd t ha t  t he

pr e ponde r a nc e  of  t he  e vi de nc e  s uppor t s  i t s  t hi r d- pa r t y  c ompl a i nt .

The  f i r s t  not i c e  Uni ga r d r e c e i ve d of  t he  i nj ur y t o  Mr .

Hi c kma n,  whi c h oc c ur r e d on Se pt e mbe r  1 ,  1991,  a nd r e s ul t e d f r om a

c ha i r  i n  whi c h he  wa s  s i t t i ng a t  Ma ka t o ' s  r e s t a ur a nt  c ol l a ps i ng,

wa s  on J ul y 30,  1992,  s ome  16 da ys  a f t e r  s ui t  wa s  f i l e d by t he

Hi c kma ns .

Ac c or di ng t o  Mr .  Hi c kma n,  upon l e a vi ng t he  r e s t a ur a nt

he  ga ve  a  bus i ne s s  c a r d t o  t he  c a s h i e r  wi t h hi s  na me ,  a ddr e s s  a nd

phone  numbe r  a nd a s ke d t o  be  c ont a c t e d " ASAP, "  whi c h he  t e s t i f i e d

me a nt  " a s  s oon a s  pos s i bl e . "   Thi s  c a r d,  a l ong wi t h ot he r

ma t e r i a l  i nc i de nt  t o  t he  bus i ne s s ,  wa s  de l i ve r e d t o  Te d Ma c kor e l l

by Ke nne t h As hl e y,  a n a s s i s t a nt  ma na ge r  of  t he  r e s t a ur a nt . 2  Mr .

As hl e y ' s  t e s t i mony r e ga r di ng de l i ve r y of  t he  c a r d,  whi c h wa s

de ni e d by Mr .  Ma c kor e l l ,  i s  a s  f ol l ows :

Q.   You s a i d you put  t he  not e  t ha t  you got  f r om
Ms .  Ma  [ t he  c a s hi e r ]  i n  a  box or  a  c ont a i ne r . . .

A.   Ri ght .

Q.   . . . t ha t  you e ve nt ua l l y  t ook t o  Mr .  Te d
Ma c kor e l l .

A.   Ri ght .

Q.   I s  t ha t  c or r e c t ?
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A.   Ye s .

Q.   Wha t  we r e  your  i ns t r uc t i ons  f r om Mr .
Ma c kor e l l ,  Mr .  a nd Mr s .  Ma c kor e l l  wi t h r e ga r d t o
i nf or ma t i on s uc h a s  t ha t ?

A.   The y j us t  t ol d me  t o  ge t  a nyt hi ng l i ke  t ha t
a nd br i ng i t  t o  t he m.

Q.   Al l  r i ght .

A.   The y,  t he y ' d  do i t  e ve r  s o of t e n.

Q.   Al l  r i ght .   Di d t he y - -  woul d Mr .  Ma c kor e l l
c a l l  you on a  we e kl y ba s i s  t o  br i ng t ha t  ove r ,  or  wa s
i t  s ome  t i me  l onge r  t ha n t ha t ?

A.   I t  de pe nde d on hi s  ne e ds ,  whe ne ve r  he  woul d
ne e d s ome t hi ng.   Some t i me s  i t  wa s  qua r t e r l y ,  a nd
s ome t i me s  i t  wa s  we e kl y.

Q.   Al l  r i ght .   Do you know whe n a f t e r  t hi s
i nc i de nt  you t ook t hi s  not e  a nd t he  ot he r  i nf or ma t i on
t o Mr .  Ma c kor e l l ?

A.   No.

Q.   Fa i r  e nough.   Do you r e c a l l  t a ki ng i t  t o  hi m?

A.   Ye s .

Q.   Di d you,  i n f a c t ,  t a ke  i t  t o hi m. . .

A.   Ye s .

Q.   . . . i s  wha t  I ' m a s ki ng you?   And whe n you t ook
i t  t o  hi m,  di d he  s e e  t he  not e ?

A.   Ye s .

Q.   And how do you know he  s a w t he  not e ?

A.   Be c a us e  he  a s ke d me  a bout  i t .   He  wa s  goi ng
t hr ough t he  pa pe r s ,  a nd he  a s ke d me  wha t  i t  wa s ,  a nd I
e xpl a i ne d t o  hi m wha t  i t  wa s .

Q.   Oka y.   a nd t he  not e  we ' r e  t a l ki ng a bout  i s  t he
not e  t ha t  Ms .  Ma . . .

A.   Tha t  Ms .  Ma  ga ve  me .

Q.   . . . ga ve  you?

A.   Ye s .
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Q.   And di d - -  wha t  di d you r e l a t e  t o  Mr .
Ma c kor e l l  a t  t ha t  t i me ?

A.   I  j us t  e xpl a i ne d t o  hi m wha t  Ms .  Ma  ha d t ol d
me  -  t ha t  he  ha d f e l l  out  of  t he  c ha i r  a nd wa s
c ompl a i ni ng of  ba c k pa i n.

Q.   Oka y.   And di d he  gi ve  you a ny i ns t r uc t i ons
t ha t  you we r e  s uppos e d t o  do a nyt hi ng a bout  t hi s
i nc i de nt ?

A.   No,  he  di dn ' t .

Our  r e vi e w of  t he  r e c or d pe r s ua de s  us  t ha t  a s  t o  t he

f i r s t  c ont e nt i on- - t ha t  of  f a i l ur e  t o gi ve  not i c e - - i t  i s

a ppr opr i a t e  t ha t  t he  Tr i a l  Cour t  be  a f f i r me d i n  a c c or da nc e  wi t h

Rul e  10( a )  of  t hi s  Cour t .   Our  c onc l us i on i s  ba s e d upon our

a gr e e me nt  wi t h t he  Tr i a l  Cour t ' s  c ha r a c t e r i z a t i on of  t he  vi de o

de pos i t i on of  Ke nne t h As hl e y,  whi c h we  ha ve  r e vi e we d,  a s

c r e di t a bl e ,  a nd our  de f e r r i ng t o  t he  Cha nc e l l or ' s

c ha r a c t e r i z a t i on of  Te d Ma c kor e l l ' s  t e s t i mony,  whi c h he  obs e r ve d,

a s  not  c r e di t a bl e .

We  a l s o c onc l ude  t ha t  t he  e vi de nc e  doe s  not

pr e ponde r a t e  a ga i ns t  t he  Tr i a l  Cour t ' s  f i ndi ng t ha t  t he

oc c ur r e nc e  wa s  s uc h a s  t o  put  a  r e a s ona bl e  pe r s on on not i c e  t ha t

Mr .  Hi c kma n' s  i nj ur i e s  we r e  s uf f i c i e nt l y s e r i ous  t o a nt i c i pa t e  a

c l a i m be i ng ma de .   Rul e  13( d) ,  Te nne s s e e  Rul e s  of  Appe l l a t e

Pr oc e dur e .   I nde e d,  i n  a ddi t i on t o  t he  f or e goi ng t e s t i mony,  t he r e

i s  a l s o t e s t i mony i n  t he  r e c or d t ha t  a not he r  a s s i s t a nt  ma na ge r  i n

t he  r e s t a ur a nt  t ol d Te d Ma c kor e l l  whe n r e por t i ng t he  a c c i de nt  t o

hi m t ha t  " t hi s  guy i s  goi ng t o  s ue . "
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Wi t h r e ga r d t o t he  De f e nda nt s '  l a s t  i s s ue ,  s i nc e  t he

c a s e  of  Phoe ni x Cot t on Oi l  Co.  v .  Roya l  I nde mni t y Co. ,  140 Te nn.

438,  205 S. W.  128 ( 1918) ,  a ppe l l a t e  c our t s  of  t hi s  s t a t e  ha ve

c ons i s t e nt l y  he l d t ha t  not i c e  pr ovi s i ons  of  a  pol i c y a r e  va l i d

c ondi t i ons  pr e c e de nt  t o  c ove r a ge ,  a nd i n  t he  a bs e nc e  of  not i c e  no

c ove r a ge  i s  a f f or de d e ve n t hough ( 1)  t he  pol i c y doe s  not  c ont a i n

a  f or f e i t ur e  c l a us e ,  a nd ( 2)  t he  i ns ur e r  ha s  not  be e n pr e j udi c e d

by t he  de l a y.   I n  a c c or d:   Os bor ne  v.  Ha r t f or d Ac c i de nt  &

I nde mni t y Co. ,  63 Te nn. App.  518,  476 S. W. 2d 256 ( 1971) ;  Ba r f i e l d

v.  I ns ur a nc e  Compa ny of  Nor t h Ame r i c a ,  59 Te nn. App.  631,  443

S. W. 2d 482 ( 1968) ;  For e ma n v.  Uni on I nde mni t y Co. ,  12 Te nn. App.

89 ( 1928) .

Whi l e  t he  De f e nda nt s  c onc e de  t ha t  t hi s  i s  t he  pr e s e nt

s t a t e  of  t he  l a w,  t he y ur ge  us  t o  ove r r ul e  e ve n Supr e me  Cour t

c a s e s  on t he  s ubj e c t  a nd t o  hol d t ha t  t he  i ns ur a nc e  c a r r i e r  mus t

s how pr e j udi c e  be f or e  t he  de f e ns e  of  l a c k of  not i c e  i s  a va i l a bl e .

I t  i s  not  t he  pr e r oga t i ve  of  a n i nt e r me di a t e  a ppe l l a t e

c our t  t o  di s r e ga r d s e t t l e d l a w,  a nd a ny s uc h c ha nge  s houl d c ome

a t  t he  ha nds  of  t he  Le gi s l a t ur e  or  t he  Supr e me  Cour t .

Ma ka t o ' s  t hi r d- pa r t y  i s s ue s ,  whi c h a r e  pr e di c a t e d upon

t he  c ont r a c t  of  t he  s a l e  of  Ma ka t o ' s  s t oc k be t we e n J a me s  T.

Ma c kor e l l ,  J r . ,  a nd We ndy L.  Ma c kor e l l ,  s e l l e r s ,  a nd Thoma s  

Ma c kor e l l ,  J ul i e  A.  Ma c kor e l l  a nd Da vi d Le Ve a u,  pur c ha s e r s .   We

do not  pe r c e i ve  t ha t  whe r e  t he  pr oof  ha s  be e n c onc l ude d i t  i s
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ne c e s s a r y t ha t  a  mot i on be  ma de  be f or e  t he  Cour t  c a n a c t  upon

pe ndi ng i s s ue s .   I nde e d,  i t  i s  t he  Cour t ' s  dut y t o  do s o.   

I n  di s pos i ng of  t he  t hi r d- pa r t y  c ompl a i nt ,  t he  Cour t

f ound a s  f ol l ows :

Thi s  Cour t  i s  a wa r e  of  t he  t hi r d pa r t y  s ui t  whi c h t he
Cour t  now ha s  a  vi e w t ha t  pe r ha ps  i t  wa s  j us t  f i l e d a s
a ,  s ome  ki nd of  t a c t i c ;  t ha t ,  i n  f a c t ,  t he  pa r t i e s  a nd
t he  a t t or ne ys  ha ve  not  t a ke n t hi s  s o- c a l l e d t hi r d pa r t y
s ui t  ve r y s e r i ous l y a s  a l l e ga t i ons  we r e  ma de  i n  t he
t hi r d pa r t y  s ui t  a bout  t he  c ont r a c t  a nd t he  a l l e ga t i on
of  t he  c ont r a c t  of  s a l e  or  pur c ha s e  be t we e n Te d a nd
We ndy Ma c kor e l l ,  s ol e  s t oc khol de r s ,  t o  Tom a nd J ul i e
Ma c kor e l l  a nd Da vi d Le Ve a u.   And t he  Pl e a di ng,  t he
Thi r d Pa r t y Compl a i nt ,  ma ke s  a  c oupl e  of  r e f e r e nc e s  t o
t hi s  Cont r a c t  of  Sa l e  a nd pur c ha s e  a nd ma ke s  a  c oupl e
of  r e f e r e nc e s  t o  t he r e  not  be i ng a  pr ovi s i on i n  t he r e
t ha t  r e a ds  s ubs t a nc e  t o  t he  e f f e c t  i n  t he  c ont r a c t  t ha t
t he  s ubs t a nc e  of  i s  t ha t  t he r e  a r e  no pe ndi ng
l i t i ga t i on.   And,  of  c our s e ,  on t he  da t e  of  s a l e ,
Nove mbe r  ' 91,  t he r e  wa s  no pe ndi ng l i t i ga t i on.   Thi s
l i t i ga t i on wa s  not  pe ndi ng t he n.   And t he  f a c t  t ha t
t he y wi l l  i nde mni f y,  t he  s e l l e r s  wi l l  i nde mni f y t he
buye r s  f or  a ny unknown de bt s .   The  Cour t  doe s  not  t hi nk
t ha t  c ouns e l  t a ke s  t ha t  Thi r d Pa r t y Compl a i nt  s e r i ous l y
a s  no one  of f e r e d t o  i nt r oduc e  t he  Cont r a c t  of  Sa l e  f or
t hi s  Cour t  t o  e xa mi ne  a nd I  don ' t  know wha t  t he
c ont r a c t  s a ys .   I ' ve  ne ve r  s e e n i t .   I ' ve  ne ve r  r e a d
i t .   I  onl y know wha t  i s ,  wha t  i s  a l l e ge d t ha t  t he
c ont r a c t  s a ys  i n  t he  Thi r d Pa r t y Compl a i nt .   The  Cour t
di s mi s s e s  t he  Thi r d Pa r t y Compl a i nt  f i ndi ng t ha t  t he
t he or i e s  of  r e c ove r y a dvoc a t e d i n  t ha t  Thi r d Pa r t y
Compl a i nt  ha ve  not  be e n pr ove n by a  pr e ponde r a nc e  of
t he  e vi de nc e .   

We  f ul l y  c onc ur  i n  t he  Cour t ' s  e va l ua t i on of  t he  t hi r d-

pa r t y  c ompl a i nt  a nd obs e r ve  t ha t  t he r e  wa s  l i t t l e  or  no a dvoc a c y

r e l a t i ve  t he r e t o.   Fi na l l y ,  we  que s t i on whe t he r  Ma ka t o ' s  woul d be

a  pr ope r  pa r t y  t o  s e e k i nde mni t y a nd s ugge s t  t ha t  i f  t he r e  i s  a



8

vi a bl e  c l a i m t he r e f or  i t  i s  by t he  pur c ha s e r s ,  who we r e  pa r t i e s

t o  t he  c ont r a c t ,  not  t he  c or por a t i on.

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  t he  De f e nda nt s  a nd

t he i r  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Don T.  Mc Mur r a y,  J .


