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I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

UNI ON PLANTERS NATI ONAL BANK ) KNOX COUNTY
) 03A01- 9510- CH- 00342

Pl a i nt i f f - Appe l l e e )
)
)

v. ) HON.  SHARON BELL,
                       ) CHANCELLOR

                   )
RALPH A.  TAYLOR AND )
THOMAS C.  METCALFE,  J R. )

  )
De f e nda nt s - Appe l l a nt s ) REVERSED AND DI SMI SSED

J OE G.  BAGWELL OF KNOXVI LLE FOR APPELLANTS

STEPHEN W.  GI BSON OF KNOXVI LLE FOR APPELLEE AT TRI AL LEVEL;
UNREPRESENTED ON APPEAL

  O P I  N I  O N

  Godda r d,  P. J .  

Ra l ph A.  Ta yl or  a nd Thoma s  C.  Me t c a l f e ,  J r . ,  a ppe a l  a

j udgme nt  r e nde r e d a ga i ns t  t he m t ot a l i ng $67, 022. 67 i n  f a vor  of

Uni on Pl a nt e r s  Na t i ona l  Ba nk,  s uc c e s s or  i n i nt e r e s t  t o Fi de l i t y

Fe de r a l  Ba nk,  F. B. S.
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The  De f e nda nt s '  a ppe a l  r a i s e s  a  numbe r  of  i s s ue s .  

Howe ve r ,  we  be l i e ve  i s s ue  one  i s  di s pos i t i ve :

1. Di d t he  Cour t  e r r  i n  ove r r ul i ng De f e nda nt s '
Mot i on f or  Summa r y J udgme nt  on t he  gr ounds  t ha t  t he
Pl a i nt i f f ' s  pr e de c e s s or  ba nk ha d bi d i n  t he  f ul l  a mount
of  t he  De f e nda nt s '  de bt  a t  t he  Tr us t e e ' s  f or e c l os ur e
s a l e ?

Thi s  c ont r ove r s y r e s ul t e d f r om a  l i ne  of  c r e di t  i n  t he

a mount  of  $37, 600,  gr a nt e d t o  t he  De f e nda nt s  by Fi de l i t y  Fe de r a l

i n  J une  1989.

The  Cha nc e l l or ' s  opi ni on f ound t ha t  t he  De f e nda nt s  owe d

$37, 600,  whi c h t he y ha d be e n a dva nc e d,  pl us  i nt e r e s t ,  e xpe ns e s

a nd a t t or ne y f e e s  on t hr e e  s e pa r a t e  t he or i e s :   ( 1)  br e a c h of

c ont r a c t  i nc i de nt  t o  t he  moni e s  a dva nc e d,  ( 2)  ne gl i ge nt  mi s -

r e pr e s e nt a t i on,  a nd ( 3)  unj us t  e nr i c hme nt .

The  De f e nda nt s  we r e  i n  t he  bus i ne s s  of  buyi ng hous e s

t ha t  ne e de d r e pa i r ,  r e pa i r i ng t he m a nd t he r e a f t e r  s e l l i ng t he m.

I n f ur t he r a nc e  of  t hi s  e nde a vor  t he y,  a s  a l r e a dy not e d,  

e s t a bl i s he d a  l i ne  of  c r e di t  i n  t he  a mount  of  $37, 600 wi t h Fi r s t

Fe de r a l  i n  J une  1989,  whi c h wa s  s e c ur e d by a  de e d of  t r us t  on a

hous e  a nd l ot  l oc a t e d a t  6325 Hi gh Dr i ve  i n  t he  5t h Di s t r i c t  of

Knox Count y.
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As  t he  De f e nda nt s  ma de  dr a ws  a ga i ns t  t he i r  l i ne  of

c r e di t  t he y r e pr e s e nt e d t o  Fi de l i t y  Fe de r a l  t ha t  t he  pr oc e e ds

woul d be  us e d t o  r e nova t e  t ha t  pr ope r t y.

The  pr ope r t y wa s  ne ve r  r e nova t e d,  pr i nc i pa l l y  due  t o

t he  f a c t  t ha t  Mr .  Ta yl or ' s  wi f e  be c a me  s e r i ous l y i l l  i n Nove mbe r

1989 a nd l a t e r  s uc c umbe d.   As  a  r e s ul t  of  t hi s  t he  pr oj e c t  wa s

vi r t ua l l y  a ba ndone d.   The  due  da t e  of  t he  l oa n wa s  e xt e nde d t hr e e

mont hs ,  unt i l  Se pt e mbe r  15,  1990,  a nd t he r e a f t e r  be c a me  i n

de f a ul t ,  r e s ul t i ng i n  t he  t r us t e e  be i ng di r e c t e d t o  f or e c l os e  t he

t r us t  de e d.

By t r us t e e ' s  de e d da t e d J une  4,  1991,  t he  pr ope r t y wa s

s ol d t o  Fi de l i t y  Fe de r a l  f or  t he  s um of  $43, 672. 06,  whi c h,

a c c or di ng t o  our  unde r s t a ndi ng of  t he  r e c or d,  woul d i nc l ude  t he

$37, 600 bor r owe d,  pl us  a c c r ue d i nt e r e s t ,  a t t or ne y f e e s  a nd a l l

ot he r  e xpe ns e s  of  s a l e .

Af t e r  r e t a i ni ng t he  pr ope r t y f or  s ome  17 mont hs

Fi de l i t y  Fe de r a l  s ol d i t  t o  a  t hi r d pa r t y  f or  $4500.   The  t hi r d

pa r t y,  a f t e r  ma ki ng c e r t a i n  i mpr ove me nt s ,  t he n s ol d t he  pr ope r t y

f or  $9500.

I n our  vi e w,  a n opi ni on of  t he  Mi ddl e  Se c t i on of  t hi s

Cour t ,  whi c h i s  t o  be  publ i s he d,  Fi r s t  I nve s t me nt  Compa ny v.

Al l s t a t e  I ns ur a nc e  Compa ny,  f i l e d i n  Na s hvi l l e  on Augus t  12,

1994- - a l t hough i n  a  s l i ght l y  di f f e r e nt  c ont e xt - - r e s ol ve s  t hi s
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a ppe a l .   I n  t ha t  c a s e  t hi s  Cour t ,  s pe a ki ng t hr ough J udge  Koc h,

s t a t e d t he  f ol l owi ng:

For e c l os ur e  pr oc e e di ngs  e xt i ngui s h t he  mor t ga ge
de bt  whe n t he  pr oc e e ds  of  t he  f or e c l os ur e  s a l e  e qua l  or
e xc e e d t he  de bt  a nd r e l a t e d c os t s .   Ac c or di ngl y,  a
mor t ga ge e  who bi ds  i n  t he  f ul l  a mount  of  t he  de bt  a t
t he  f or e c l os ur e  s a l e  a c c e pt s  t he  pr ope r t y i t s e l f  i n
f ul l  pa yme nt  of  t he  unde r l yi ng de bt ,  whi l e  a  mor t ga ge e
who bi ds  i n  l e s s  t ha n t he  f ul l  a mount  of  t he  de bt
r e t a i ns  i t s  s t a t us  a s  a  c r e di t or  wi t h r e ga r d t o t he
de f i c i e nc y.   Fa r me r s  & Me r c ha nt s  Sa v.  Ba nk v.  Fa r m
Bur e a u Mut .  I ns .  Co. ,  405 N. W. 2d 834,  837 ( I owa  1987) ;
Whi t e s t one  Sa v.  & Loa n As s ' n  v .  Al l s t a t e  I ns .  Co. ,  28
N. Y. 2d 332,  270 N. E. 2d 694,  696,  321 N. Y. S. 2d 862
( N. Y. 1971) .

We  t hi nk t he  r e a s oni ng pa r t i c ul a r l y  a ppl i e s  i n  t hi s

c a s e  whe r e  t he  t r us t e e ' s  de e d r e c i t e s  t ha t  t he  pr ope r t y wa s  s ol d

t o Fi de l i t y Fe de r a l  " a f t e r  r e c e i vi ng c ompe t i t i ve  bi ds . "   

We  c onc l ude  t ha t  Fi de l i t y  Fe de r a l  pur c ha s i ng t he

pr ope r t y f or  t he  a mount  out s t a ndi ng wa s  e qui va l e nt  t o  a  t hi r d

pa r t y pa yi ng t ha t  a mount .   Thi s ,  of  c our s e ,  e xt i ngui s he d not  onl y

t he  de bt ,  but  a ny c a us e  of  a c t i on Fi de l i t y  Fe de r a l  mi ght  ha ve  ha d

f or  mi s r e pr e s e nt a t i on or  unj us t  e nr i c hme nt .

To t e s t  our  r e a s oni ng,  s uppos e  t ha t  i n  a c c or da nc e  wi t h

t he  r e c i t a l  of  t he  t r us t e e ' s  de e d a  t hi r d pa r t y  ha d bi d $43, 000,

Fi de l i t y  Fe de r a l  pur c ha s e d t he  pr ope r t y by bi ddi ng t he  s um i t  di d

a nd s ubs e que nt l y  s ol d t he  pr ope r t y f or  $4500.   Woul d Fi de l i t y

Fe de r a l  t he n be  e nt i t l e d t o  r e c ove r  t he  di f f e r e nc e  be t we e n t he
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a mount  i t  c l a i ms  a nd t he  $4500 ul t i ma t e l y r e c e i ve d?   We  t hi nk t he

que s t i on a ns we r s  i t s e l f .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  i s  r e ve r s e d a nd

t he  c ompl a i nt  di s mi s s e d.   The  c a s e  i s  r e ma nde d f or  c ol l e c t i on of

c os t s  be l ow,  whi c h a r e ,  a s  a r e  c os t s  of  a ppe a l ,  a dj udge d a ga i ns t

Uni on Pl a nt e r s .

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Wi l l i a m H.  I nma n,  Sr . J .


