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and Del |

In this action the Trial Judge determ ned that Joe

Susong, husband and wife, had contracted to make

wills and concluded the reciprocal wills nmade by Joe and Del

Susong in 1985 were in furtherance of their agreenent and Del

Susong subsequently breached the contract by executing anot her

will in conflict wth their agreenent.

The Trial Judge filed an excell ent nenorandum

opi nion and we quote from his findings which essentially are

undi sput ed:

Joe left his entire estate to his wife Dell
i f she survived him |If she failed to survive him
then his estate was to be reduced to cash and
divided into two equal parts, one part to be
distributed to his ?direct nieces and nephews? and
the other part to his wife’'s ?direct nieces and
nephews?.

Dell Susong executed a mrror imge of Joe’s
will, leaving everything to himif he survived her
and, if not, then 50% of her estate to Joe’s nieces
and nephews and the remaining 50%to her nieces and
nephews. Joe and Dell each signed both wills, and
the wills were independently w tnessed by two ot her
i ndi vi dual s.

Interestingly, on February 19, 1985, [date of
the 1985 wills] M. and Ms. Susong executed yet a
third docunent entitled ?Personal WII| of Del
Arnol d Susong and Joseph Susong? which read as
fol | ows:

W, Dell Arnold Susong and Joseph Susong,
bei ng of sound m nd and body nmeke this our |ast
will and testinmony. Both wills are in | ock box
30 b at Commerce Union Bank. |t states that
when one of use [sic] expires all real and
personal property will to the survivor. \Wen
bot h have passed away the Adm nistrator, David
Clark Susong, will take over and followthe
Wills to the best of his ability w thout making
a bond, and he will not make a report to Court.
He will collect regular fees and serve for the
best interest of all concerned according to his
t hi nki ng.



After all property, etc., has been turned
into noney it will be put together and divided
into two equal parts known as ‘Part |’ which is
Joe’s part and ‘Part |1’ which is Dell’s part,
or 50% of total for each

It is hoped that the estate should be
conpletely settled within a year

The itens designated to certain ones wll
be given before all is put into noney.?

Thi s docunent |ikew se was signed by both Del

and Joseph Susong, and it was w tnessed by the sane

i ndi vi dual s who witnessed their respective wlls.
Joe died first and Dell subsequently nade several wills, each
retaining the | anguage concerning distribution to Joe’'s heirs
and her heirs until her final will wherein she deleted all of
t hese provi sions.

The appellants are the residuary | egatees under
Dell’s last wll and insist the real estate, which had been
owned as tenants by the entireties by the Susongs, ?%passed by
operation of |law? and Dell was not obligated to devise the
real estate ?under the alleged reciprocal wills of 1985?. The
intent of the parties as to the ultimate disposition of their
estates at the tinme of entering the contract controls, and not
the nature and extent of their respective interests in the
properties which are subject to their agreenent. See Ashl ey
v. Vol z, 218 Tenn. 420 (1966). At the tine of the agreenent,
t he husband and w fe each had an expectancy in the property
hel d by entirety, and could nmutually agree as to the ultinate
devise of their individual and collective interest in the
property.

Next, it is argued that the 1985 will of Joseph

Susong does not neet the requirenents of a holographic wll,



since it was in the handwiting of his wife. There is no

i ndication that this will was probated as a hol ographic wll.
The record establishes the will was adnmtted to probate and
has the statutorily required witnesses. |n any event, the

conti ngent devi se becane inoperative as a part of that will at
Joseph’s death, since his wife survived him This issue is
wi thout nerit.

Finally, it is contented that the Trial Court was in
error in finding the Susongs entered into a contract to make a
will.

Whet her the parties entered into a contract to make
awll is ?ne of fact, not law, to be determned in the |ight
of all of the surrounding circunstances?. Junot v. Estate of
Gllam 759 S.W2d 654 (Tenn. 1988), p.657. The Trial Judge
concl uded there was clear and convi nci ng evi dence of the
contract to nake a will. He expl ai ned:

The nere execution of the reciprocal wills does not,

in and of itself, evince a contract to nmake those

wWills irrevocable. The third docunment executed by

t he Susongs, however, filed as Exhibit 2 and quoted

above, clearly indicates that the parties had an

agreenent between thensel ves that each of them would
agree to dispose of their estates in the manner
recited in the reciprocal wlls.

Furt her evidence of their agreenent was M.

Susong’ s di scussion with attorney Russell, when she

requested that he prepare new wills for her.

In his testinony attorney Russell testified that
Del | had discussed with himon nore than one occasion the
?agreenent? she had with her | ate husband Joe as to the

ultimate di sposition of their estates.

Since the passage of Tennessee Code Annot ated



Section 32-3-107, contracts to nake a will can only be
establ i shed as provided by that statute.®

The surroundi ng circunstances include that both
Susongs signed their respective wills made in 1985 as well as
the third docunment. Wile inartfully drawn by the parties
t hat docunment constitutes a nmenorandum of their agreenent.
This coupled with the fact that Dell made subsequent wills
adhering to the agreenent and acknow edged over a period of
time to her attorney the contract between her and her late
husband all satisfy the requirenents of T.C A 832-3-107.

W affirmthe judgnent of the Trial Court at the
cost of the appellant, and the cause will be renmanded for any

ot her proceedi ngs which may be necessary.

Her schel P. Franks, J.

CONCUR:
'contracts to make or revoke wills. (a) A contract to nmake a will or
devise, or not to revoke a will or devise, or to die intestate can be

established only by:

(1) Provisions of a will stating material provisions of the
contract;
(2) An express reference in a will to a contract and extrinsic

evi dence providing the terms of the contract; or
(3) Awiting signed by the decedent evidencing the contract.

(b) The execution of a joint will or nmutual wills does not create a
presumption of a contract to make a will, or to refrain fromrevoking a
will.



Don T. McMurray, J.

Clifford E. Sanders, Sr.J.



