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Thi s  c a s e  a r os e  out  of  a n a ut omobi l e  a c c i de nt .   The  pl a i nt i f f ,

a  pe de s t r i a n,  wa s  s t r uc k by a  c a r  be i ng dr i ve n by t he  de f e nda nt .

At  t he  c l os e  of  t he  pl a i nt i f f ' s  pr oof ,  t he  c our t  di r e c t e d a  ve r di c t

i n  f a vor  of  t he  de f e nda nt  t he r e by gi vi ng r i s e  t o  t hi s  a ppe a l .   We

a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

The  f a c t s ,  a s  de mons t r a t e d by t he  e vi de nc e  i n  t hi s  c a s e ,  a r e

t ha t  a l l  t he  pa r t i e s  ha d a t t e nde d a  ba c c a l a ur e a t e  c e r e mony a nd

r e c e pt i on a t  Le e  Col l e ge .   At  t he  t i me  of  t he  a c c i de nt ,  i t  wa s

r a i ni ng a nd da r k or  " dus ky"  da r k.   The  de f e nda nt  wa s  dr i vi ng a  1988

mode l  For d Es c or t  a ut omobi l e  on t he  r i ght  s i de  of  t he  s t r e e t  whe r e

t he  a c c i de nt  oc c ur r e d.   He  s t a t e d t ha t  he  wa s  we l l  wi t hi n hi s  s i de

of  t he  r oa d a nd ne ve r  l e f t  t he  r oa dwa y.    Hi s  s pe e d wa s  e s t i ma t e d

t o be  be t we e n f i ve  a nd t e n mi l e s  pe r  hour .   He  ha d t he  he a dl i ght s

of  hi s  c a r  on.

The  pl a i nt i f f  wa s  wa l ki ng on t he  r i ght  s i de  of  t he  s t r e e t

whe r e  t he  a c c i de nt  oc c ur r e d.   She  wa s  wa l ki ng a l ong t he  s i de  of  t he

r oa d f a c i ng onc omi ng t r a f f i c  a nd we a r i ng a  " c r e a m- c ol or e d"  r a i n

c oa t .   She  wa s  s t r uc k by t he  ve hi c l e  be i ng dr i ve n by t he  de f e nda nt .

The r e  we r e  no wi t ne s s e s  who a c t ua l l y  s a w t he  a c c i de nt  ha ppe n.  The

pl a i nt i f f  ha s  no me mor y of  how t he  a c c i de nt  oc c ur r e d.

The  de f e nda nt  t e s t i f i e d  t ha t  he  wa s  t r a ve l i ng up t he  s t r e e t

pr e pa r i ng t o  t ur n l e f t  i nt o t he  " dor m. "   The r e  ha d be e n a  c a r  i n
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f r ont  of  hi m " who ha d  a l r e a dy t ur ne d i n  up t he  r oa d a nd one  t ha t

ha d j us t  c ome  i n t he  ot he r  di r e c t i on t ha t  ha d j us t  pa s s e d me .   And

a s  I  wa s  a bout  t o  t ur n,  j us t  i n  a  f l a s h,  I  s e e  a  s ha dow a nd he a r  a

noi s e .   And I  s l a mme d on my br a ke s  a nd s t oppe d de a d i n  t he  r oa d. "

The  pl a i nt i f f ,  Ms .  Edwa r ds ,  wa s  f ound l yi ng on he r  ba c k wi t h

he r  he a d on t he  r oa d  a nd he r  f e e t  i n  t he  di t c h l oc a t e d a l ong t he

s i de  of  t he  r oa d.   Ms .  Edwa r ds  s uf f e r e d a  br oke n l e g a s  a  r e s ul t  of

t he  a c c i de nt .   The  bone  wa s  br oke n  a bout  t hr e e  i nc he s  be l ow t he

kne e .   The  pl a i nt i f f ' s  da ught e r ,  J udi t h  Dunc a n,  t e s t i f i e d t ha t  s he

ha d me a s ur e d t he  di s t a nc e  f r om t he  gr ound t o  t he  pl a i nt i f f ' s

kne e c a p wi t h t he  pl a i nt i f f  we a r i ng t he  s a me  s hoe s  t ha t  s he  wa s

we a r i ng a t  t he  t i me  of  t he  a c c i de nt .   The  me a s ur e me nt  wa s  ni ne t e e n

a nd one - ha l f  i nc he s .   I t  wa s  f ur t he r  s hown t ha t  f r om t he  gr ound t o

t he  r i ght  f r ont  bumpe r  of  a  1988 For d Es c or t  f our - door  s e da n wa s

me a s ur e d t o  be  s i xt e e n t o  t we nt y- t wo i nc he s .

Fr om t he s e  f a c t s ,  t he  pl a i nt i f f  s e e ks  t o  ha ve  t he  c our t  i nf e r

t ha t  t he  de f e nda nt  wa s  not  ke e pi ng a  pr ope r  l ookout  a he a d a nd t ha t

t he  me a s ur e me nt s  of  t he  di s t a nc e  f r om t he  gr ound t o  t he  pl a i nt i f f ' s

kne e c a p a nd t he  di s t a nc e  be t we e n t he  gr ound a nd t he  f r ont  bumpe r  of

a  For d Es c or t  a ut omobi l e ,  be i ng c ons i s t e nt  wi t h t he  br e a k i n  t he

pl a i nt i f f ' s  l e g,  gi ve s  r i s e  t o  a  c onc l us i on t ha t  t he  bumpe r  s t r uc k

t he  pl a i nt i f f .
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The  pl a i nt i f f  t e nde r s  t he  f ol l owi ng i s s ue s  f or  our  r e vi e w:

1. Di d t he  c our t  e r r  i n  gr a nt i ng t he  de f e nda nt ' s
mot i on f or  a  di r e c t e d ve r di c t ,  a t  t he  c l os e  of  t he
pl a i nt i f f ' s  pr oof ?

2. Di d t he  c our t  e r r  i n  r e f us i ng t o  a l l ow a n i nve s t i -
ga t or ,  e mpl oye d by t he  pl a i nt i f f ' s  l a w f i r m,  t o
t e s t i f y  t o  ma t t e r s  be l i e ve d t o  be  unc ont e s t e d  a nd
undi s put e d?

The  s t a nda r ds  gove r ni ng t r i a l  c our t s  i n  r ul i ng on mot i ons  f or

di r e c t e d ve r di c t s  i n  ne gl i ge nc e  c a s e s  a r e  we l l  e s t a bl i s he d.  I n

r ul i ng on t he  mot i on,  t he  c our t  mus t  t a ke  t he  s t r onge s t  l e gi t i ma t e

vi e w of  t he  e vi de nc e  i n  f a vor  of  t he  non- movi ng pa r t y .  I n  o t he r

wor ds ,  t he  c our t  mus t  r e move  a ny c onf l i c t  i n  t he  e vi de nc e  by

c ons t r ui ng i t  i n  t he  l i ght  mos t  f a vor a bl e  t o  t he  non- mova nt  a nd

di s c a r di ng a l l  c ount e r va i l i ng e vi de nc e .  The  c our t  ma y gr a nt  t he

mot i on onl y i f ,  a f t e r  a s s e s s i ng t he  e vi de nc e  a c c or di ng t o  t he

f or e goi ng s t a nda r ds ,  i t  de t e r mi ne s  t ha t  r e a s ona bl e  mi nds  c oul d not

di f f e r  a s  t o  t he  c onc l us i ons  t o  be  dr a wn f r om t he  e vi de nc e .  Sa ul s

v.  Eva ns ,  635 S. W. 2d 377 ( Te nn.  1982) ;  Hol me s  v.  Wi l s on,  551 S. W. 2d

682 ( Te nn.  1977) .  I f  t he r e  i s  a ny doubt  a s  t o  t he  pr ope r  c onc l u-

s i ons  t o  be  dr a wn f r om t he  e vi de nc e ,  t he  mot i on mus t  be  de ni e d.

Cr os s l i n v .  Al s up,  594 S. W. 2d 379 ( Te nn.  1980) .   Ea t on v.  Mc La i n,

891 S. W. 2d 587,  590 ( Te nn.  1994) .

I n vi e wi ng t he  e nt i r e  e vi de nc e  pr e s e nt e d i n  t hi s  c a s e  a s

r e qui r e d by t he  a bove  r ul e ,  we  c onc l ude  t ha t  r e a s ona bl e  mi nds  c oul d
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not  de t e r mi ne ,  a bs e nt  pur e  s pe c ul a t i on,  how t he  a c c i de nt  ha ppe ne d

or  who,  i f  a nyone ,  wa s  gui l t y  of  a c t i ona bl e  ne l i ge nc e .   The  f a c t s

vi e we d i n  t he  l i ght  mos t  f a vor a bl e  t o  t he  pl a i nt i f f  do not  r i s e  t o

t he  l e ve l  t ha t  t he  i nf e r e nc e s  s ought  t o  be  dr a wn by t he  pl a i nt i f f

c a n r e a s ona bl y be  done .

Ve r di c t s  c a nnot  r e s t  on c onj e c t ur e  or  s ur mi s e .   Wi t h
no e vi de nc e  t o  t he  c ont r a r y a s  t o  t he  l oc us  of  t he
[ i nj ur e d pa r t y]  i mme di a t e l y  pr i or  t o  [ t he ]  i nj ur y,  a nd
unde r  t he  a ppl i c a bl e  r ul e  of  l a w,  we  hol d t ha t  pl a i nt i f f
ha s  f a i l e d t o  s us t a i n t he  pl e a de d ne gl i ge nc e  * * *.  . . .
Fi na l l y,  i t  i s  we l l  t o r e c a l l  t he  r ul e  t ha t  ne gl i ge nc e
c a nnot  be  i nf e r r e d f r om t he  me r e  f a c t  of  t he  oc c ur r e nc e
of  t he  i nj ur y a l one .   I n  Ni c hol s  v .  Smi t h,  21 Te nn.  App.
478,  111 S. W. 2d 911 ( 1937) ,  a n a dmi s s i on by t he  dr i ve r  of
a  mot or  ve hi c l e  t ha t  he  di d not  s e e  t he  de c e a s e d unt i l
t he  l a t t e r  wa s  on t he  hood of  t he  ve hi c l e  wa s  not
e vi de nc e  t ha t  he  wa s  not  ma i nt a i ni ng a  pr ope r  l ookout ,  i n
t he  a bs e nc e  of  a ny e vi de nc e  t ha t  t he  de c e a s e d  a ppe a r e d i n
f r ont  of  t he  t r uc k a t  a  di s t a nc e  a nd i n  s uc h a  pos i t i on
t ha t  he  c oul d ha ve  be e n s e e n by t he  dr i ve r .

  Wi l l i a ms  v.  J or da n,  346 S. W. 2d 583 ( Te nn.  1961) .

  Fur t he r ,  i t  i s  we l l - s e t t l e d t ha t  t he  me r e  f a c t  t ha t  a n a c c i de nt

r e s ul t e d i n  a n i nj ur y t o  a  pl a i nt i f f  doe s  not  r a i s e  a  pr e s umpt i on

t ha t  a  de f e nda nt  wa s  gui l t y  of  ne gl i ge nc e  f or  t he  r e a s on t ha t

ne gl i ge nc e  i s  ne ve r  pr e s ume d f r om t he  me r e  ha ppe ni ng of  a n

a c c i de nt .  Ci t y  of  Knoxvi l l e ,  Te nne s s e e  v.  Ba i l e y,  222 F. 2d 520 ( 6t h

Ci r .  1955) .   " Ne gl i ge nc e  c a nnot  be  i nf e r r e d me r e l y f r om t he  f a c t  of

[ a n a c c i de nt ] . . .  .   The  bur de n i s  on t he  pl a i nt i f f  t o e s t a bl i s h,  by

pr oof ,  t ha t  ne gl i ge nc e  di d e xi s t . "  Sout he r n Ry.  Co.  v .  De r r ,  240 F.

73,  74 ( 6t h Ci r .  1917) .  " The  ha ppe ni ng of  a n a c c i de nt  whi c h r e s ul t s
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i n  i nj ur y t o  a  pe r s on doe s  not  of  i t s e l f  c ons t i t ut e  a c t i ona bl e

ne gl i ge nc e . "  Combs  v.  Roge r s ,  60 Te nn.  App.  689,  450 S. W. 2d 605

( 1969) .

We  c onc ur  wi t h t he  t r i a l  c our t  t ha t  t he  pl a i nt i f f  di d not

e s t a bl i s h a  pr i ma  f a c i e  c a s e .   Ac c or di ngl y,  a  di r e c t e d ve r di c t  wa s

a ppr opr i a t e .

As  t o  t he  s e c ond i s s ue ,  we  a r e  s ome wha t  a t  a  l os s  t o  e xpl a i n

t he  ne c e s s i t y  of  e l i c i t i ng t e s t i mony on a ny i s s ue  t ha t  i s  un-

c ont e s t e d or  undi s put e d.   I n  a ny e ve nt ,  we  wi l l  e xa mi ne  t he

pr opr i e t y of  t he  t r i a l  c our t ' s  a c t i on i n  e xc l udi ng t he  t e s t i mony of

a n i nve s t i ga t or  e mpl oye d by t he  pl a i nt i f f ' s  l a w f i r m.   The  r e c or d

di s c l os e s  t he  f ol l owi ng c ol l oquy be t we e n c ouns e l  a nd t he  c our t :

MR.  DI ETRI CH: Your  Honor ,  a t  t hi s  t i me  I ' m goi ng t o
ha ve  t o  i mpos e  a n obj e c t i on.   I  know t ha t  Mr .  Bot t s  wor ks
f or  Mr .  Thomps on.   He  s a i d t ha t  i n  hi s  ope ni ng s t a t e me nt ,
I  t hi nk.

THE COURT:  Ye s .

MR.  DI ETRI CH:  I  don ' t  t h i nk he  wi l l  be  qua l i f i e d t o
t e s t i f y .

THE COURT:  I  t hi nk t ha t ' s  r i ght  unde r  t he  Et hi c s
Commi t t e e  Re gul a t i ons .   No e mpl oye e  of  a n a t t or ne y c a n
t e s t i f y  unl e s s  t he  a t t or ne y wi t hdr a ws  f r om t he  c a s e  a nd
— 

MR.  THOMPSON:  We l l ,  he ' s  not  a  f a c t ua l  wi t ne s s .

THE COURT:  We l l ,  i t  doe s n ' t  ma ke  a ny di f f e r e nc e .
He ' s  not  qua l i f i e d.   Eve n your  s e c r e t a r y woul dn ' t  be
qua l i f i e d t o  t e s t i f y  i f  s he  ha d knowl e dge  of  s ome t hi ng.
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Os t e ns i bl y,  t he  c our t  wa s  r e l yi ng on For ma l  Et hi c s  Opi ni on 81-

F- 10,  i nt e r pr e t i ng Di s c i pl i na r y Rul e  5- 101.   I n  t ha t  opi ni on t he

Boa r d of  Pr of e s s i ona l  Re s pons i bi l i t y  de t e r mi ne d t ha t  a n a t t or ne y

c oul d  not  a c c e pt  e mpl oyme nt  i n  a  c a s e  whe r e  bot h he  a nd hi s

s e c r e t a r y ha d de t e r mi ne d t ha t  a  c l i e nt  wa s  me nt a l l y i nc ompe t e nt  t o

ma ke  a  wi l l  a nd t he  a t t or ne y,  i n  f a c t ,  r e f us e d t o  ma ke  a  wi l l .   The

c l i e nt  we nt  t o  a not he r  a t t or ne y a nd a  wi l l  wa s  pr e pa r e d a nd

e xe c ut e d.   A s on s ought  t o  c ha l l e nge  t he  wi l l  ba s e d on me nt a l

i nc ompe t e nc y a nd s ought  t o  e mpl oy t he  a t t or ne y who ha d de c l i ne d t o

ma ke  t he  wi l l .   Cl e a r l y,  b ot h t he  a t t or ne y a nd hi s  s e c r e t a r y ha d

f or me d t he i r  opi ni ons  t ha t  t he  t e s t a t r i x wa s  i nc ompe t e nt  t o ma ke  a

wi l l  i n a n a t t or ne y- c l i e nt  r e l a t i ons hi p.

We  a gr e e  wi t h t he  c onc l us i on r e a c he d by t he  Boa r d.  " Obvi ous l y,

bot h t he  a t t or ne y a nd hi s  s e c r e t a r y wi l l  be  ma t e r i a l  wi t ne s s e s  i n

t he  wi l l  c ont e s t  c a s e  i n  whi c h t he  i s s ue  of  me nt a l  c ompe t e nc e  a nd

t e s t a me nt a r y c a pa c i t y of  t he  f or me r  c l i e nt  wi l l  be  of  pr i me

i mpor t a nc e . "  The  boa r d wa s ,  t he r e f or e ,  of  t he  opi ni on t ha t  t he

a t t or ne y s houl d de c l i ne  t he  r e pr e s e nt a t i on i f  i t  wa s  c ont e mpl a t e d

t ha t  e i t he r  t he  a t t or ne y or  hi s  s e c r e t a r y woul d a ppe a r  a s  a

wi t ne s s .

We  pe r c e i ve  t hi s  c a s e  of  be i ng of  a  di f f e r e nt  ki nd,  howe ve r ,

be c a us e  unde r  t he  f a c t s  i n  t he  a bove  c a s e ,  bot h t he  a t t or ne y a nd
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hi s  s e c r e t a r y ha d pr i or  knowl e dge  c onc e r ni ng t he  c a s e  a nd t ha t

knowl e dge  c a me  t o  t he m a s  a  r e s ul t  of  t he  a t t or ne y ' s  pr of e s s i ona l

c ont a c t  wi t h a  pe r s on who ha d c ons ul t e d wi t h hi m.  I n  t he  c a s e  a t

ha nd,  t he  i nve s t i ga t or  ha d no pr i or  knowl e dge ,  but  wa s  e mpl oye d f or

t he  s pe c i f i c  pur pos e  of  ga t he r i ng e vi de nc e ,  pos t  a c c i de nt ,  t o

a s s i s t  i n  t he  pr e pa r a t i on a nd t r i a l  of  t he  c a s e .   To i nt e r pr e t

For ma l  Et hi c s  Opi ni on 81- F- 10 a s  t he  de f e nda nt  ur ge s  woul d be  t o

pl a c e  a n a t t or ne y i n  t he  pos i t i on of  be i ng una bl e  t o  e mpl oy a n

i nve s t i ga t or  t o  a s s i s t  hi m i n t he  i nve s t i ga t i on a nd pr e pa r a t i on of

a  c a s e  i f  t he  i nve s t i ga t or  woul d be  e xpe c t e d t o  t e s t i f y  c onc e r ni ng

f a c t s  di s c ove r e d dur i ng hi s  i nve s t i ga t i on.   We  do not  pe r c e i ve

Rul e  5- 101 a s  i nt e r pr e t e d by For ma l  Et hi c s  Opi ni on 81- F- 10 a s  be i ng

s o i nc l us i ve .   We r e  i t  s o  c ons t r ue d,  e xpe r t  wi t ne s s e s  e mpl oye d by

a n a t t or ne y c oul d be  e xc l ude d on t he  s a me  pr e mi s e .

We  a r e  of  t he  opi ni on t ha t  pos s e s s i on of  pr i or  knowl e dge  of

f a c t s  whi c h ma y be  ma t e r i a l  t o t he  l i t i ga t i on unde r  c ons i de r a t i on

pl a c e s  a n a t t or ne y on not i c e  t ha t  he  a nd/ or  hi s  e mpl oye e s  ma y be

c a l l e d t o t e s t i f y  a s  a  ma t e r i a l  wi t ne s s .   " The  pur pos e  . . .  i s  not

t o pr ot e c t  a dve r s a r i e s  f r om t he  oppos i ng pa r t y ' s  a t t or ne y but  i s  t o

pr ot e c t  t he  a t t or ne y ' s  c l i e nt  i n t he  e ve nt  hi s  a t t or ne y ' s  t e s t i mony

i s  ne ede d a t  t r i a l . "   Coa kl e y v.  Da ni e l s ,  840 S. W. 2d 367 ( Te nn.

App.  1992) .   We  do not  pe r c e i ve  t ha t  a l l owi ng t he  t e s t i mony of  t he

pl a i nt i f f ' s  i nve s t i ga t or  woul d be  a  vi ol a t i on of  t hi s  r ul e .
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An or de r  wa s  e nt e r e d whe r e by t he  pa r t i e s  a gr e e d t ha t  i f  t he

pl a i nt i f f ' s  i nve s t i ga t or ,  Mr .  Ar nol d Bot t s ,  ha d be e n c a l l e d  a s  a

wi t ne s s ,  he  woul d t e s t i f y  t o t he  f a c t s  s e t  f or t h i n hi s  a f f i da vi t

whi c h t he  t r i a l  c our t  a l l owe d t o  be  f i l e d a nd ma de  a  pa r t  of  t he

r e c or d.

We  ha ve  c a r e f ul l y  e xa mi ne d t he  a f f i da vi t  of  Mr .  Bot t s  a nd a r e

of  t he  opi ni on t ha t  hi s  a f f i da vi t  c ont a i ns  not hi ng whi c h,  i n

c onj unc t i on wi t h t e s t i mony pr e s e nt e d ,  woul d ha ve  c ons t i t ut e d a

pr i ma  f a c i e  c a s e  o f  ne gl i ge nc e  on t he  pa r t  of  t he  de f e nda nt .

Ac c or di ngl y,  we  f i nd t ha t  a ny e r r or  i n r e f us i ng t o a l l ow Mr .  Bot t s

t o t e s t i f y  wa s  ha r ml e s s .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  a r e  t a xe d t o

t he  a ppe l l a nt  a nd t hi s  c a us e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he

c ol l e c t i on t he r e of .

                                   _______________________________
                                  Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



I N THE COURT OF APPEALS

LI LLI AN H.  EDWARDS,            ) BRADLEY CI RCUI T
                              ) C. A.  NO.  03A01- 9512- CV- 00457
                              )
          Pl a i nt i f f - Appe l l a nt  )
                              )
                              )
                              )
                              )
                              )
vs .                            ) HON.  EARLE G.  MURPHY
                              ) J UDGE
                              )
                              )
                              )
                              )
                              )
J ASON ALAN MI LLER,             )  AFFI RMED AND REMANDED
                              )
          De f e nda nt - Appe l l e e   )

 
ORDER

Thi s  a ppe a l  c a me  on  t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c u i t  Cour t  of  Br a dl e y Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  a r e  t a xe d t o

t he  a ppe l l a nt  a nd t hi s  c a us e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he

c ol l e c t i on t he r e of .

                                 PER CURI AM
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