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OPi1 NI ON

Plaintiff K K appeals fromthe trial court’s judgnent
granting the defendant, The Paul Revere Life Insurance Conpany
("Paul Revere") his notion for summary judgnent, and the failure of

the trial court to grant its notion for partial sunmary judgnent.

The facts are not disputed. Plaintiff submtted an
application for disability insurance to Paul Revere. At the tine
he subnmitted his application he was able to fully perform his

duti es.

Plaintiff had been diagnosed as H V positive; however, he
did not disclose the fact that he had been di agnosed and treated
for HV in his application. Plaintiff falsely stated that he had
not, in the preceding five years, received nedical advice or

treat nent.

Paul Revere accepted plaintiff’s application and issued a
disability insurance policy dated 1 Cctober 1989. Nothing in the
policy excludes coverage for illness due to HV or AlDS. The
mat eri al provisions of the policy are as foll ows:

1.6 "Si ckness" neans sickness or disease
which first manifests itself after the
Date of |Issue and while Your Policy is
in force.

1.15 "Pre-existing Condition" means a
Si ckness or physical condition for
whi ch, prior to the Date of I|ssue:

a. Synptons existed that would
cause an ordinarily prudent
person to seek di agnosi s, care,
or treatnent; or

b. Medical advice or treatnent was
recommended by or received from
a Physi ci an.

3. 2Pr e -
exi sting Condition Limtations

During the first two years from the

Date of Issue, W wll not pay

benefits for a Pre-Existing condition

if it was not disclosed on Your
application. You are responsible for
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verifying the accuracy of each and

every statement on Your application.

Also, W will not pay benefits for any

|l oss We have excluded by nane or

speci fic description.
9.2 I ncont est abl e

a. After Your Policy has been in
force for two years, excluding
any time You are Disabled, W
cannot contest the statenents
In the application.

b. No claim for Disability
begi nning after two years from
the Date of Issue wll be
reduced or denied because a
di sease or physical condition
exi sted before the Date of
I ssue unless it is excluded by
name or specific description.

Tennessee Code Annotated section 56-26-108(2)(A) provides
that a disability insurance policy is to contain a provision
stating that after a policy has been in force two years, no ms-
statenments except fraudul ent m s-statenents made by the applicant
in the application nay be used to void the policy or deny a claim
An insurer has the option to include a broader incontestability
cl ause which provides that after the policy has been in force for
two years (excluding any period in which the insured is disabled),
the policy shall beconme incontestable as to the statements

contained in the application.

In late 1993 plaintiff’'s treating physician, Dr. Judson
Rogers, determ ned that as of 22 October 1993 plaintiff had becone
totally disabled because of AlIDS. Plaintiff, was at that tine,
owner and manager of a Baskin Robbins ice cream store. He

submtted a claimto Paul Revere for disability insurance benefits.

Paul Revere began an investigation of plaintiff's pre-
application nedical history and on 3 February 1994, Paul Revere
sent plaintiff a letter stating that the conpany had di scovered
information indicating that plaintiff had been diagnosed as H 'V

positive in 1985. Paul Revere requested additional information
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regarding his pre-application history which plaintiff provided.

Fol | ow ng the expiration of the policy’s ninety-day waiting
period, Paul Revere paid plaintiff nonthly disability insurance
benefits under a reservation of rights until 27 Decenber 1994.
Paul Revere, at that tinme, took the position that plaintiff was not
entitled to benefits because the policy’ s definition of sickness
did not cover illnesses which manifested thenselves before the
policy was i ssued. Paul Revere then, without notice to plaintiff,
resunmed making automatic premum wthdrawals from plaintiff’'s

checki ng account.

Plaintiff brought suit to recover disability paynents
W t hhel d and post-claim premuns taken with interest, plus a 25%
bad faith penalty pursuant to Tennessee Code Annotated section 56-
7-105. Plaintiff also seeks a declaration in order that he is

entitled to receive future disability benefits under the policy.

The trial court granted Paul Revere’s notion for sunmary
judgnment, denied plaintiff’s notion for partial sumary judgnent,
and ordered plaintiff to repay Paul Revere the sum of $11, 700. 00

whi ch Paul Revere had paid to plaintiff as disability benefits.

On appeal, it is Paul Revere’s insistence that the i nsurance
contract did not afford coverage for a disease which nmanifested
itself before the i ssuance of the policy. Paul Revere also insists
that plaintiff cannot use the statutory nmandated i ncontestability
clause to create coverage. There is no dispute in the record that
plaintiff was armed with the know edge that he had been previously
di agnosed and treated for H'V, and that he did not disclose this to
Paul Revere when the application was presented. The record is al so
clear that plaintiff’s disease had nmanifested itself before the

i ssuance of the policy.



In this appeal it is plaintiff’s insistence that he is
entitled to disability insurance benefits because his disability,
t hough caused by a known and undi scl osed pre-exi sting condition, is
covered by the policy’'s incontestability clause which did not
preserve the insurer of defense to fraudulent ms-statenents. It
is Paul Revere's insistence that the trial court properly granted
summary judgnent because the statutory nmandated incontestability
cl ause does not preclude Paul Revere from asserting an insurer’s

right to deny coverage pursuant to the terns of the policy.

The courts of this state have repeatedly held that although
I ncont establ e cl auses and the statutes which require them"cut-off
challenges to the validity of an insurance policy...[they] do not
affect a policy s coverage.” Norman v. Plateau Ins. Co., 1989 W
28775 (Tenn. App. 1989); see also Carothers v. Atlanta Life Ins..
Co., 159 S.w2d 830, 831 (Tenn. 1942); Smth v. Equitable Life
Assurance Soc’'y of the United States, 89 S.W2d 165, 167 (Tenn
1936); Scales v. Jefferson Standard Life Ins.. Co., 295 S.W 58, 60
(Tenn. 1927) (which holds that an incontestable clause does "not
make the insurer |liable for a larger sum than woul d ot herwi se be
due under the policy.") Searcy v. Fidelity Banker’s Life Ins.
Co., 656 S.wW2d 39, 40 (Tenn. App. 1983), holding that an

i ncont establ e cl ause does not expand or enl arge coverage.

In Searcy, plaintiff brought suit seeking the proceeds of
acredit life insurance policy issued to her deceased father under
a master group policy sold by defendant to the bank. 656 S.W2d 39
(Tenn. App. 1983). The defendant asserted two provisions of the
policy had been violated and denied coverage. Id. at 40.
Plaintiff insisted that the incontestability clause precluded the
defendant from relying upon the two provisions of the policy to

deny coverage. 1d.



Inaffirmngthe Chancellor’s dism ssal of plaintiff’s suit,
the court stated: "The crux of the issue that this court is here
called upon to review is the decision of the Chancellor that the
i ncontestability clause did not bother defendant from asserting a
defense of |ack of coverage in the case where the person sought to
be insured did not neet two of the insuring conditions in the
policy." 1d. at 41. The court went on to state "incontestability
cl auses such as codifi ed above, while precluding the raising of the
defense that an insurance policy is invalid, do not effect the

rai sing of coverage questions by the insurer.” Id. at 40.

In Smith v. Equitable Life Ins.. Soc’'y, 169 Tenn. 477, 89
S.W2d 165 (Tenn. 1935) the Suprenme Court stated:

W think it apparent that the confusion which seens
to have arisen in this case, and in several of
those relied on for the insured, is due to the
failure to appreciate the distinction between "a
deni al of coverage and a defense of invalidity"
whi ch Chi ef Justice Cardozo, when on the Court of
Appeal s of New York, so clearly enphasized in his
opinion in Metropolitan Life Ins.. Co. v. Conway,
252 NY 449, 169 N E. 642. In that case he said:
"t he provi sion that t he policy shall be
I ncontestable after it has been enforced...for a
period of two years is not a nmandate as to
cover age. . .. It means only ... that within the
limts of the coverage the policy shall stand,
unaf fected by any defense that it was invalid in
its inception, or thereafter becane invalid by
reason of the condition broke it."

169 Tenn. at 403, 89 S. W2d at 167.

The court recogni zed that it was "dealing here wwth a matter
of coverage, and not the matter of the validity of the policy
itself." 1d. at 42. In Norman v. Plateau Ins.. Co., 1989 W. 28775
(Tenn. App. 1989), plaintiff and her husband purchased a car and
group credit insurance as part of its purchase of an autonobile
from H ppodrone A dsnmobile in March 1985. The certificate of
I nsurance was prepared by H ppodrone, Pl ateau’s i nsurance conpany’s

agent, and identified M. Norman as 56 years old, although he



actually was 73. I d. H ppodronme was unaware of M. Norman’s
correct age and the Normans were |i kewi se unaware t hat persons over
65 years of age were ineligible for Plateau’ s policy. ld. M.
Nor man requested that Plateau pay off the remai ni ng bal ance on the
aut orobi l e | oan upon M. Norman’s death in 1987. 1d. 1n denying
the claim Plateau stated that M. Norman had been ineligible for
insurance. Id. Plaintiff Norman filed suit against Plateau and
sought summary judgnent asserting that the policy’ s incontestable
cl ause prevented Plateau from denying coverage. I d. Pl at eau
answered arguing that the policy’'s age adjustnent clause |limted
its liability to the anbunt of the premum 1|d. |In vacating the
trial court’s decision to grant summary judgnent on behalf of
plaintiff, the court held that defendant Pl ateau may rai se def enses
arising fromthe policy despite the policy’ s incontestabl e clause.
Id. at 4. The court further stated:

[ ncontestabl e clauses] cut off challenges to the
validity of an insurance policy except for those
expressly accepted fromthe cl auses operation....
However, incontestable clauses do not affect a
policy’s coverage...they do not expand or enlarge
coverage, ...and they do not nmake the insurer liable
for a larger sumthan woul d ot herwi se be due under
t he policy.

Thus, the threshol d i ssue in cases construing
the effect of an incontestable clause is whether
the insurance claimrelates to the validity of the
policy or whether it relates to limtations of
cover age. If it relates to the fornmer it is
barred; if it relates to the latter it is not.
...In this case, Plateau is raising a mtter of
coverage. It is asserting one, that M. Norman was
not eligible for insurance because he was over 65
years ol d when he bought the car, and two, that the
certificate of insurance was issued contrary to the
terms of the group policy and the agency agreenent.
W find that Plateau nay raise these defenses
despite the policy’s incontestable clause. 1d. at
3-4. W think it is clear that Tennessee has
adopt ed t he majority rul e concer ni ng t he
application of incontestability clauses by finding
that an incontestable clause is not a nandate as to
coverage or to risk assuned and "notw thstanding
the exception in such clause, the insurer may deny
liability for the full amunt of the policy by
i nvoki ng the application of another clause in the
policy involving exceptions of risk not enunerated
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in the incontestability clause...” See Carothers
v. Atlanta Life Ins.. Co., 159 S.W2d 830, 831-32
(Tenn. 1942).

It is plaintiff’s contention that Tennessee's statutory
mandat ed i ncontestability cl ause precl udes i nsurers fromcontesting
coverage for any reason after the expiration of the two year
contestabl e period. The incontestability clause in the subject
policy states that:

a. After your policy has been in force for two

years, excluding any time you are disabled, we

cannot contest the statenments in the application.

b. No clains for disability beginning after two

years from the date of issue will be reduced or

deni ed because a disease or physical condition

existing from the date of issue unless it is
excl uded by nane or specific description.

The plaintiff cites several cases in support of his argunent
that once the two year tine period has passed, the incontestability
cl ause provides that "an i nsurer cannot avoid a clai mon the ground

that the insured submtted a fraudul ent application.™

However, we are of the opinion that these cases stand only
for the proposition that the incontestable clause prevents an
insurer fromvoiding the policy, that is, contesting the validity
of the policy. Plaintiff does not recognize the distinction
bet ween the facts and the | egal argunents of the instant case and
those cited by plaintiff.? Here, Paul Revere does not contest the
validity of the policy due to the fraudulent m srepresentations
made by plaintiff in his application for insurance. Paul Revere
contends that the policy's limting definition of covered sickness
excludes plaintiff’'s claimfromcoverage under the policy. W are
of the opinion that Paul Revere 1is not barred by the

incontestability clause fromarguing that plaintiff’'s disability

1Hurrpston v. State Mut. Life, 256 S.W 438, 431 (1923); Union Central
Life Ins.. v. Fox, 61 S.W 62 (Tenn. 1901); Natl. Burial Life Ins.. Co. v.
Evans, 347 S.W 2d 34 (Tenn. 1961).



claimis not covered under the policy.

In the instant case, the trial court’s judgnment conforns to
the majority rule applied in other jurisdictions concerning the
application of the incontestability clause to the issue of

cover age.

The majority of jurisdictions that have addressed this i ssue
have adopted the rule that the i ncontestability clause relates only
to the validity of the contract and should not affect in any way
what soever the construction of the terns of the policy. Button v.
Connecti cut General Life Insurance Co., 847 F.2d 584, 588 (9th G r
1988); M nnesota Mutual Life Insurance Co. v. Mirse, 487 S.W2d 317
(Tex. 1972), holds that the policy is valid after expiration of a
contestability period but that the insurer may still dispute

whet her the claimis covered. ld. at 319-20.

Tennessee has adopted the nmjority rule that an
incontestability clause limts only the insurer’'s ability to
contest the validity of a policy which woul d ot herwi se be voi dabl e
because of the insured’' s fraud; the clause does not expand coverage
beyond the terns of the policy. Scales v. Jefferson Standard Life
Ins.. Co., 295 S.W 58, 60 (Tenn. 1927); Searcy v. Fidelity
Banker’'s Life Ins.. Co., 656 S.W2d 39, 40 (Tenn. App. 1983).
Plaintiff does not in his brief appear to dispute the adoption of

the majority rule in Tennessee; however, plaintiff requests this

Court to sinply ignore precedent adverse to it.

Paul Revere’'s incontestability clause states, in pertinent
part, that "no claimfor disability beginning after two years from
the date of issue will be reduced or deni ed because of a di sease or

physi cal condition existing fromthe date of issue unless it is



excluded by nanme or a specific description.” This limting
definition of covered sickness serves as an exception by specific

description to part two of the incontestability clause.

The policy issued to the plaintiff entitled plaintiff to
benefits when "because of injury or sickness" the plaintiff is
"unable to perform the inportant duties of [his] regular
occupation.” "Sickness" is defined as "sickness or disease which
first manifests itself after the date of issue and while your
policy is in force." Disease is manifest when it is capable of
di agnosis by a physician. See Christopher v. Consolidation Coal
Co., 262 Tenn. 727, 440 S.W2d 281 (Tenn. 1969). Plaintiff’'s
si ckness, for which he nmade claim nmanifested when he was first
di agnosed as H V positive. Paul Revere is entitled to Iimt the
scope of coverage to sicknesses that "first manifest" thenselves
after the policy has been issued. See Paul Revere Life Ins.. Co.
v. Haas, 644 A 2d 1098, 1106 (N.J. 1994). Plaintiff was di agnosed
and treated as HV positive before the policy was issued.
Ther ef or e, plaintiff is not covered under Paul Revere’'s policy
which limts covered sicknesses to those which first nmanifest

t hensel ves after the policy was issued.

Plaintiff acknow edges the terns of the policy issued by
Paul Revere which provide coverage for total disability resulting
from sickness which first becones manifest during the policy

period. Additionally, the terns and conditions of the policy quite

clearly elimnate coverage for illnesses which mani fests thensel ves
prior to the issuance of the policy. The policy only extends
coverage for illnesses occurring during the policy period and
expressly precludes coverage for illnesses which nmanifest

thel nselves prior to the effective date of the policy.

Furthernore, plaintiff’s argunent fails because of his failure to
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recogni ze and accept the obvi ous di stinction between a pre-existing
condition and manifestation of an illness. This difference is
denonstrated in Paul Revere Life Ins.. Co. v. Haas, where the court
recogni zed a di stinction between a mani fest condition and one that
exi sts. Haas, 644 A 2d at 1106. This distinction is also apparent
in conparing the statutorily mandated i ncontestable clause in the
coverage provi sions of the policy. Under the incontestable clause,
coverage w I | not be deni ed because a condition existed "before the
date of issue." Whereas the policy specifically states that
coverage is only provided for sickness which nust "mani fest itself

after the date of issue."

Wthin the context of the contract of insurance, the
incontestability clause is <clear and does not result in
I nconsi stency or anbiguity. The incontestability clause bars a
defense based on an insurer’s claim that a disease existed as
opposed to a claimthat it manifested itself prior to the issuance
of the policy. The incontestability clause protects an i nsured who
fills out an insurance application w thout know edge or reason to
know that he is suffering froma particular illness or disease;
however, the clause would not protect an insured who knows that he
suffers froma di sease and nevertheless fails to informthe insurer
of this fact. Here, plaintiff proposes a system whereby the
i ncontestability clause would grant the sane degree of protection
to insureds who fraudulently m srepresent their nedical status to
t hose who unknowi ngly are afflicted by an illness which does not
mani fest itself prior to the i ssuance of the policy. To adopt such
a system would be to encourage dishonesty and reward deception

contrary to clear public policy.

Consuners shoul d not be encouraged nor allowed to purchase

insurance for a risk that is known to have al ready occurred.
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The di stinction between a "mani fest” conditi on and one t hat
"exists" is recogni zed under Tennessee |law. |n Horace Mann Mit ual
Ins. Co. v. Burrow, 213 Tenn. 262, 373 S.W2d 469 (1963), the
insurer attenpted to deny coverage for an operation required to
correct an esophageal bronchial fistula which was caused by a
congenital condition existing before the policy was in force. The
i nsurance conpany argued that the | oss was not caused by a sickness
defined in the policy as "sickness as used herein neans sickness or
di sease occurring while the insurance is in force.” 1d. at 471
The court concluded that although the "fistula...existed dornmant
all these years in the (insured’s) body, it was not a sickness as
the court interpreted the term"” |Id. The court, quoting fromCJS
| nsurance Section 893 stated "an illness or disability has been
deened to have its inception when the disease first becones
mani fest or active and not at the earlier tine when the nedica
cause of the disease may have begun or had its origin." I|d. at

472.

Paul Revere has conplied with the judicial interpretation
of the term"manifestation.” Pursuant to the distinction between
"mani festing and existing” recognized in Tennessee, plaintiff’s
condition had nmani fested when he was diagnosed as H V positive,
wel | before the policy was i ssued. Coverage is not afforded under
t he policy and the statutorily mandated i ncont establ e cl ause cannot

be enpl oyed to create coverage.

The statutorily nandated incontestable clause does not
prohi bit Paul Revere from denying plaintiff’s claimbased upon a
| ack of coverage due to the prior manifestation of his illness.
The statutorily mandated incontestable clause only prohibits
denials of clainms based upon the prior existence of a disease,

rat her than the mani festati on of a di sease prior to the i ssuance of
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t he policy.

For the reasons herein we are of the opinion that extension
of coverage to plaintiff would only serve to reward and shelter a
fraudul ent insured. See Township of d oucester v. Maryland Cas.
Co., 668 F.2d 394, 403 (D.N. J. 1987), holding that a person "cannot

obtain insurance for a risk that the insured knows has already

transpired.”

It therefore results that the judgnent of the trial court
is affirmed, and the cause is remanded to the trial court for any
further necessary proceedings. Costs on appeal are taxed to

plaintiff/appellant.

SAMUEL L. LEWS, JUDGE

CONCUR:

HENRY F. TCDD, P.J., MS.

BEN H CANTRELL, J.
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