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April 25, 1996

Cecil Crowson, Jr.
Appellate Court Clerk

I N THE COURT OF APPEALS OF TENNESSEE

LUTHER,  ANDERSON,  CLEARY &      )  C/ A NO.  03A01- 9601- CV- 00015
RUTH,  P. C. ,   GARY CARNES,   )  HAMI LTON COUNTY CI RCUI T COURT
I ndi vi dua l l y  a nd a s  ne xt  f r i e nd )
of  MI CHAEL CARNES,  a  mi nor ,   )
        )

Pl a i nt i f f s - Appe l l a nt s , )
  )
  )
  )

v .   )  
  )  
  )  
  )  
  )  HONORABLE WI LLI AM L.  BROWN,
  )  J UDGE

STATE FARM MUTUAL AUTOMOBI LE   )
I NSURANCE COMPANY,          )

  )
De f e nda nt - Appe l l e e ,    )

  )
  )

a nd   )
  )
  )

LEROY BRATTON a nd   )
PATRI CI A BRATTON,   )

  )
De f e nda nt s .   )  AFFI RMED AND REMANDED

DAVI D L.  FRANKLI N of  LUTHER,  ANDERSON & CLEARY,  P. C. ,
Cha t t a nooga ,  f or  Appe l l a nt s .  

J OSEPH R.  WHI TE of  SPEARS,  MOORE,  REBMAN & WI LLI AMS,  Cha t t a nooga ,
f or  Appe l l e e .  

O P I  N I  O N

Sus a no,  J .
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The tortfeasors, the defendants Leroy Bratton and Patricia Bratton, are

not parties to this appeal.
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I n t hi s  a ppe a l ,  we  a r e  a s ke d t o  de c i de  whe t he r  a n

i ns ur e r  i s  e nt i t l e d t o c ol l e c t  i t s  c l a i me d s ubr oga t i on i nt e r e s t ,

a nd,  i f  s o,  whe t he r  t he  i ns ur e r  mus t  pa y t he  i ns ur e d’ s  a t t or ne y a

f e e  f or  c ol l e c t i ng t ha t  i nt e r e s t  f r om t hi r d pa r t y t or t f e a s or s . 1 

We  a f f i r m t he  t r i a l  c our t ’ s  r ul i ng t ha t  t he  i ns ur e r  i s  e nt i t l e d

t o r e i mbur s e me nt  of  i t s  s ubr oga t i on i nt e r e s t ,  f r e e  of  t he

a t t or ne y’ s  f e e .

Pl a i nt i f f  Ga r y Ca r ne s  ( Ca r ne s )  wa s  t he  na me d i ns ur e d i n

a  pol i c y of  a ut omobi l e  i ns ur a nc e  i s s ue d by St a t e  Fa r m Mut ua l

Aut omobi l e  I ns ur a nc e  Compa ny ( St a t e  Fa r m) .   Ca r ne s  wa s  i nvol ve d

i n a n a ut omobi l e  a c c i de nt  i n  whi c h he  a nd hi s  mi nor  s on,  Mi c ha e l

Ca r ne s ,  we r e  i nj ur e d.   Pur s ua nt  t o  t he  t e r ms  of  t he  pol i c y,  St a t e

Fa r m pa i d $14, 950. 17 t o  or  f or  Ca r ne s  f or  t he  f ol l owi ng c l a i ms :

Ca r ne s ’  pr ope r t y da ma ge $ 4, 986. 33
Ca r ne s ’  me di c a l  bi l l s     886. 15
Mi c ha e l  Ca r ne s ’  me di c a l  bi l l s   9 , 077. 69

$14, 950. 17
==========

Ca r ne s  s e t t l e d a l l  t he  c l a i ms  a r i s i ng out  of  t he

a c c i de nt  f or  a  t ot a l  of  $42, 986. 33.   Appa r e nt l y ,  t he  c l a i ms  we r e

s e t t l e d be f or e  a  s ui t  wa s  f i l e d.   Of  t ha t  t ot a l ,  $31, 000 wa s

de s i gna t e d a s  be i ng i n  s e t t l e me nt  of  c l a i ms  a r i s i ng out  of

Mi c ha e l  Ca r ne s ’  i nj ur i e s ,  i nc l udi ng Ca r ne s ’  c l a i m f or  hi s  s on’ s

me di c a l  bi l l s .   Ca r ne s  a nd hi s  c ouns e l ,  t he  l a w f i r m of  Lut he r ,
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Ande r s on,  Cl e a r y & Rut h ( “ l a w f i r m” ) ,  t he n f i l e d a  c ompl a i nt  of

i nt e r pl e a de r  c oupl e d wi t h a  pe t i t i on f or  a ppr ova l  of  t he  mi nor ’ s

s e t t l e me nt .   The  c ompl a i nt  a l l e ge d t ha t  St a t e  Fa r m wa s  not

e nt i t l e d t o  r e i mbur s e me nt  f or  a ny of  t he  pa yme nt s  ma de  by i t  f or

t he  pa r t i e s ’  me di c a l  e xpe ns e s .   The  l a w f i r m a l s o a l l e ge d t ha t ,

i n  a ny e ve nt ,  i t  wa s  e nt i t l e d t o  a n a t t or ne y’ s  f e e  of  one - t hi r d

of  t he  e nt i r e  s e t t l e me nt .   The  t r i a l  c our t ,  s i t t i ng wi t hout  a

j ur y,  he l d t ha t  St a t e  Fa r m wa s  e nt i t l e d t o r e i mbur s e me nt  of  i t s

s ubr oga t i on i nt e r e s t ,  a nd c ons e que nt l y  a wa r de d St a t e  Fa r m

$14, 950. 17.   The  t r i a l  c our t  a l s o he l d t ha t  t he  l a w f i r m wa s  not

e nt i t l e d t o  a  f e e  f or  c ol l e c t i on of  t he  s ubr oga t i on i nt e r e s t .  

Ca r ne s ,  f or  hi ms e l f  a nd f or  hi s  mi nor  s on,  a s  we l l  a s  t he  l a w

f i r m,  a ppe a l ,  r a i s i ng t he  f ol l owi ng i s s ue s :

1.   Di d t he  t r i a l  c our t  e r r  i n  hol di ng t ha t
St a t e  Fa r m wa s  e nt i t l e d t o  r e c ove r  a mount s
pa i d t o  i t s  i ns ur e d unde r  t he  me di c a l
pa yme nt s  c ove r a ge  of  i t s  i ns ur a nc e  pol i c y
f r om t he  pr oc e e ds  of  a  s e t t l e me nt  of  a  t hi r d
pa r t y t or t  c l a i m?

2.   Di d t he  t r i a l  c our t  e r r  i n  hol di ng t ha t
t he  l a w f i r m wa s  not  e nt i t l e d t o be  pa i d
a t t or ne y’ s  f e e s  f or  t he  s ubr oga t i on a mount s
r e c ove r e d by St a t e  Fa r m i n t he  c l a i m a ga i ns t
t he  t hi r d pa r t y  t or t f e a s or ?  

I

The  or i gi na l  c ompl a i nt  i n t hi s  a c t i on wa s  f i l e d on

Nove mbe r  17,  1994.   On J a nua r y 6,  1995,  t he  t r i a l  c our t  a ppr ove d

t he  mi nor ’ s  s e t t l e me nt  of  $31, 000,  a nd on J a nua r y 27,  1995,  t he
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Ca r n e s  r e c e i v e d  a  d i r e c t  s e t t l e me n t  p a y me n t  i n  t h e  a mo u n t  o f  $ 6 , 1 1 3 . 8 5

f o r  h i s  p u r e  i n j u r y  c l a i m,  t h u s  b r i n g i n g  t h e  t o t a l  s e t t l e me n t  a mo u n t  t o

$ 4 2 , 9 8 6 . 3 3 .   Th e  $ 6 , 1 1 3 . 8 5  i s  n o t  a t  i s s u e  o n  t h i s  a p p e a l .
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c our t  or de r e d pa r t i a l  di s bur s e me nt  of  t he  s e t t l e me nt  f unds  a s

f ol l ows :

To Ca r ne s  f or  hi s  c l a i m of  l os s
  of  s e r vi c e s  of  t he  mi nor  c hi l d $ 1, 000. 00

To t he  l a w f i r m f or  i t s  a t t or ne y’ s
  f e e  i n  t he  a mount  of  one - t hi r d
  of  t he  f unds  di s bur s e d  7, 424. 03

To Mi c ha e l  Ca r ne s - - t o  be  i nve s t e d
  unt i l  he  r e a c he s  hi s  ma j or i t y  13, 922. 31

$21, 922. 31
==========

The  c our t  r e t a i ne d t he  ba l a nc e  of  t he  mi nor ’ s  s e t t l e me nt ,  a l ong 

wi t h mone y e a r l i e r  pa i d i nt o c our t  f or  Ca r ne s ’  pr ope r t y da ma ge

a nd hi s  me di c a l  e xpe ns e s .   The  r e t a i ne d f unds  we r e  br oke n down a s

f ol l ows :

Re ma i nde r  of  t he  f unds
  de s i gna t e d a s  mi nor ’ s
  s e t t l e me nt ,  be i ng a n a mount
  r e pr e s e nt i ng t he  me di c a l
  e xpe ns e s  of  Mi c ha e l  Ca r ne s $ 9, 077. 69

Ca r ne s ’  me di c a l  e xpe ns e s     886. 15

Pr ope r t y da ma ge  t o  c a r   4 , 986. 33

 $14, 950. 17 2

==========

The  $14, 950. 17 r e t a i ne d by t he  c our t  wa s  t he  a mount

St a t e  Fa r m ha d pr e vi ous l y pa i d t o  Ca r ne s  unde r  i t s  pol i c y a nd
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t hus  t he  a mount  of  t he  i ns ur e r ’ s  c l a i me d s ubr oga t i on i nt e r e s t .   A

br i e f  be nc h t r i a l  wa s  c onduc t e d on t he  i s s ue s  of  St a t e  Fa r m’ s

e nt i t l e me nt  t o i t s  s ubr oga t i on i nt e r e s t ,  a nd t he  l a w f i r m’ s

e nt i t l e me nt  t o a n a t t or ne y’ s  f e e  f or  t he  c ol l e c t i on of  t ha t

i nt e r e s t .   As  not e d a bove ,  t he  t r i a l  c our t  f ound f or  St a t e  Fa r m,

a wa r di ng i t  t he  e nt i r e  $14, 950. 17.   Of  t hi s  a mount ,  $9, 963. 84 wa s

f or  me di c a l  bi l l s  pa i d pur s ua nt  t o  t he  f ol l owi ng pr ovi s i on i n

Ca r ne s ’  pol i c y:

Whe n we  pa y me di c a l  e xpe ns e s  unde r  t hi s
c ove r a ge ,  we  a r e  e nt i t l e d t o  be  pa i d out  of
a ny s ubs e que nt  r e c ove r y f or  bodi l y  i nj ur y
f r om a  l i a bl e  pa r t y  or  s uc h pa r t y’ s  i ns ur e r
t he  l e s s e r  of :

a .   wha t  we  ha ve  pa i d.  .  .

( Empha s i s  i n  or i gi na l ) .   The  t r i a l  c our t  a l s o f ound t ha t  St a t e

Fa r m ga ve  t he  l a w f i r m a de qua t e  not i c e  t ha t  i t  d i d  not  wa nt  t he

f i r m’ s  r e pr e s e nt a t i on i n  c onne c t i on wi t h t he  r e c ove r y of  i t s

s ubr oga t i on i nt e r e s t ,  a nd t hus  t he  l a w f i r m wa s  not  e nt i t l e d t o  a

f e e  f or  r e c ove r y of  t ha t  i nt e r e s t .

I I

Ca r ne s  ma ke s  t wo a l t e r na t i ve  a r gume nt s  i n  a t t e mpt i ng t o

pe r s ua de  us  t ha t  t he  t r i a l  c our t  e r r e d i n  a wa r di ng St a t e  Fa r m i t s

s ubr oga t i on i nt e r e s t .   The  f i r s t  a r gume nt  r e l i e s  upon c e r t a i n

l a ngua ge  f ound i n  Ca r ne s ’  i ns ur a nc e  pol i c y whi c h r e a ds  a s

f ol l ows :
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The  i nj ur e d pe r s on s ha l l :

a .   e xe c ut e  a ny l e ga l  pa pe r s  we  ne e d;

b.   whe n we  a s k,  t a ke  a c t i on t hr ough our      
r e pr e s e nt a t i ve  t o  s e e k a  r e c ove r y;

c .   not  hur t  our  r i ght s  t o  r e c ove r ;

d.   not  ma ke  c l a i m t o t ha t  por t i on of  t he      
r e c ove r y t ha t  we  a r e  e nt i t l e d t o  be  pa i d;      
a nd

e .   a ns we r  t r ut hf ul l y a l l  que s t i ons  t ha t  we    
ma y a s k.

 
We  wi l l  not  s e e k r e i mbur s e me nt  f r om pa yme nt s
r e c e i ve d f r om a  l i a bl e  pa r t y  or  s uc h pa r t y’ s
i ns ur e r  by a  pe r s on who ha s  c ompl i e d wi t h a l l
of  t he s e  r e qui r e me nt s .

( Empha s i s  i n  or i gi na l ) .   Ca r ne s  a r gue s  t ha t  he  ha s  “ c ompl i e d wi t h

or  ha [ s ]  be e n r e a dy,  wi l l i ng a nd a bl e  t o  c ompl y wi t h a l l  of  t he

r e qui r e me nt s  c ont a i ne d i n  s ubpa r a gr a phs  ( a )  t hr ough ( e ) , ”  a nd

t ha t  t he r e f or e  St a t e  Fa r m c a nnot  s e e k r e i mbur s e me nt  of  i t s

me di c a l  pa yme nt s  s ubr oga t i on i nt e r e s t .   The  t r i a l  c our t  r e s ponde d

t o t hi s  a r gume nt  a s  f ol l ows :

We l l ,  i t ’ s  t he  Cour t ’ s  pos i t i on,  ba s e d upon
t he  pl a i nt i f f s ’  c l a i m i n t hi s  c a s e ,  t ha t  t he
Ca r ne s e s  ha ve  not  c ompl i e d wi t h pa r a gr a ph [ d]
i n  t ha t  t he y a r e  s e e ki ng t o  c l a i m or  ke e p
t ha t  por t i on of  t he  me di c a l  be ne f i t s  t o  whi c h
St a t e  Fa r m i s  e nt i t l e d unde r  t he  s ubr oga t i on
c l a us e  of  t he i r  pol i c y.

We  a gr e e  wi t h t he  t r i a l  c our t ’ s  a na l ys i s .   Ca r ne s ’  f i r s t  a r gume nt

i s  wi t hout  me r i t .
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 The  a l t e r na t i ve  a r gume nt  ma de  by Ca r ne s  i nvol ve s  onl y

t he  pa yme nt s  ma de  by St a t e  Fa r m f or  hi s  s on’ s  me di c a l  e xpe ns e s .  

Ca r ne s  a r gue s  t ha t  t he  i ns ur a nc e  c ont r a c t  i s  onl y be t we e n hi ms e l f

a nd St a t e  Fa r m,  a nd t ha t  i t  doe s  not  bi nd hi s  mi nor  s on.   The

a r gume nt ,  quot e d f r om hi s  br i e f ,  goe s  a s  f ol l ows :

Ga r y Ca r ne s ,  a s  a  pa r t y  t o  t he  c ont r a c t  wi t h
St a t e  Fa r m,  i s  bound by [ i t s ]  l a ngua ge .  
Howe ve r ,  Ga r y Ca r ne s  di d not  r e c ove r  a ny
mone y f or  t he  me di c a l  pa yme nt s  ma de  on be ha l f
of  Mi c ha e l .   The  onl y mone y r e c e i ve d by Mr .
Ca r ne s  out  of  Mi c ha e l ’ s  s e t t l e me nt  wa s  $1, 000
f or  hi s  c l a i m f or  l os s  of  s e r vi c e s .  .  . The
ba l a nc e  of  t he  mone y be l onge d t o  Mi c ha e l ,  who
i s  not  a  pa r t y  t o  t he  c ont r a c t ,  a nd who i s
t he r e f or e  not  bound by i t .

The  f a l l a c y of  t hi s  a r gume nt  l i e s  i n  t he  f a l s i t y  of  one  of  i t s

pr e mi s e s ,  i . e . ,  “ t he  ba l a nc e  of  t he  mone y be l onge d t o  Mi c ha e l . ”  

The  l a w i s  c l e a r  i n  Te nne s s e e  t ha t  a  c a us e  of  a c t i on

f or  me di c a l  e xpe ns e s  of  a  mi nor  c hi l d  i nc ur r e d a s  a  r e s ul t  of  a

t or t  a ga i ns t  t he  mi nor  be l ongs  t o  t he  c hi l d’ s  pa r e nt ,  not  t o  t he

mi nor .   The  ge ne r a l  r ul e  wa s  e nunc i a t e d by t he  Supr e me  Cour t  i n

t he  c a s e  o f  Dudl e y  v .  Phi l l i ps ,  405 S. W. 2d 468,  469 ( Te nn.  1966) :
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Whe n a  t or t  i s  c ommi t t e d a ga i ns t  a  c hi l d
t he r e  a r i s e s  t wo s e pa r a t e  a nd di s t i nc t  c a us e s
of  a c t i on.   The  ge ne r a l  r ul e  i s  we l l  s t a t e d
by t he  Annot a t i on i n  42 A. L. R.  722,  724 a s
f ol l ows :

The  a l mos t  uni ve r s a l l y  a c c e pt e d
t he or y i s  t ha t ,  upon i nj ur y t o  a
c hi l d,  t he r e  i mme di a t e l y a r i s e s  i n
f a vor  of  t he  pa r e nt  a  c a us e  of
a c t i on f or  l os s  of  s e r vi c e s ,
me di c al  e x pe ns e s  t o  whi c h he  wi l l
be  put ,  e t c .  a nd t ha t  a not he r  a nd
di s t i nc t  c a us e  of  a c t i on a r i s e s  i n
f a vor  of  t he  c hi l d  f or  t he  e l e me nt s
of  da ma ge  t o  hi m,  s uc h a s  pa i n a nd
s uf f e r i ng,  di s f i gur e me nt ,  e t c .

I d.  ( e mpha s i s  a dde d) ;  s e e  al s o Bor i ng v .  Mi l l e r ,  386 S. W. 2d 521,

523 ( Te nn.  1965) ;  Roge r s  v .  Done l s on- He r mi t age  Chambe r  of

Comme r c e ,  807 S. W. 2d 242,  247 ( Te nn. App.  1990) .

The  c a s e  upon whi c h Ca r ne s  pr i ma r i l y  r e l i e s ,  Page  by

Page  v .  Wi l ki ns on,  657 S. W. 2d 422 ( Te nn. App.  1983)  a l s o s uppor t s

t he  c onc l us i on t ha t  t he  pa yme nt s  f or  Mi c ha e l ’ s  me di c a l  e xpe ns e s

we r e  r e c ove r e d by Ca r ne s  a nd not  hi s  mi nor  s on.   I n  Page  by  Page ,

a  mi nor  wa s  i nj ur e d i n  a n a c c i de nt ,  a nd t he  pa r e nt ’ s  i ns ur e r  ma de

pa yme nt  f or  t he  mi nor ’ s  me di c a l  e xpe ns e s  i n  t he  a mount  of  $5, 000.  

I d.  a t  423.   A s e t t l e me nt  wa s  r e a c he d on be ha l f  of  t he  mi nor ,  a nd

t he  i ns ur e r  a t t e mpt e d t o  c ol l e c t  t he  $5, 000 out  of  t he

s e t t l e me nt .   I d.   The  c our t  he l d t he  i ns ur e r  c oul d not  r e c ove r

be c a us e  t he  s e t t l e me nt  wa s  f or  bodi l y  i nj ur y onl y,  a nd not  f or

t he  mi nor ’ s  me di c a l  e xpe ns e s .   I n  s o hol di ng,  t he  Page  by  Page

c our t  ma de  t he  f ol l owi ng pe r t i ne nt  s t a t e me nt :
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The  f a t he r  c oul d not  s ubr oga t e  t he  r i ght s  of
t he  mi nor  f or  da ma ge s  due  t o  bodi l y  i nj ur i e s .  
The  f a t he r  c oul d s ubr oga t e  onl y hi s  r i ght s
whi c h was  t he  r i ght  t o  r e c ov e r  f r om t he  t or t -
f e as or  f or  me di c al  e x pe ns e s  i nc ur r e d.   Had
t he  s e t t l e me nt  i n t hi s  l aws ui t  s pe c i f i e d an
amount  t o  t he  f at he r  f or  me di c al  e x pe ns e s ,
t he  s ubr ogat i on agr e e me nt  s i gne d by  t he
f at he r  woul d hav e  be e n e nf or c e abl e .  .  .

I d.  a t  425 ( e mpha s i s  a dde d) .   I n  t he  pr e s e nt  c a s e ,  t he  c our t ,  i n

a ppr ovi ng t he  s e t t l e me nt ,  de s i gna t e d a  por t i on of  t he  pa yme nt ,

i . e . ,  $9, 077. 69,  a s  be i ng f or  t he  me di c a l  e xpe ns e s  of  t he  mi nor .  

I t  i s  of  no c ons e que nc e  t ha t  i t  wa s  wr a ppe d i nt o t he  t ot a l

s e t t l e me nt  pa c ka ge  f or  t he  c hi l d  of  $31, 000;  i t  r e ma i ns  a n

e l e me nt  of  t he  f a t he r ’ s  r e c ove r y.   Tha t  be i ng t he  c a s e ,  Ca r ne s ’

a r gume nt  t ha t  t he  mone y be l onge d t o  Mi c ha e l ,  a nd wa s  t he r e f or e

be yond t he  r e a c h of  t he  s ubr oga t i on a gr e e me nt ,  mus t  f a i l .  

I I I

We  now t ur n t o t he  l a w f i r m’ s  c ont e nt i on t ha t  i t  i s

e nt i t l e d t o  a  one - t hi r d a t t or ne y’ s  f e e  f or  t he  c ol l e c t i on of

St a t e  Fa r m’ s  s ubr oga t i on i nt e r e s t .   Conc e di ng t he r e  wa s  no

e xpr e s s  c ont r a c t  f or  i t s  s e r vi c e s ,  t he  l a w f i r m a r gue s  t ha t  t he

c i r c ums t a nc e s  of  t hi s  c a s e  “ j us t i f y  a nd c ompe l  t he  f i ndi ng of  a n

i mpl i e d or  qua s i - c ont r a c t  be t we e n i t s e l f  a nd St a t e  Fa r m. ”    The

f a c t s  r e l e va nt  t o  our  i nqui r y whe t he r  t he  l a w f i r m i s  c or r e c t  i n

t ha t  a s s e r t i on a r e  s umma r i z e d i n  t he  pa r a gr a phs  t ha t  f ol l ow.
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The  i ni t i a l  c or r e s ponde nc e  r e ga r di ng s ubr oga t i on wa s

s e nt  f r om a  r e pr e s e nt a t i ve  of  St a t e  Fa r m,  Ms .  J a n Da vi s ,  t o

a t t or ne y Mor ga n Ada ms ,  who pr i ma r i l y  ha ndl e d t he  c a s e  f or  t he  l a w

f i r m.   I t  s t a t e d a s  f ol l ows :

Enc l os e d a r e  c opi e s  of  me di c a l  bi l l s  pa i d f or
Mi c ha e l  f or  i nj ur i e s  r e s ul t i ng f r om t he
a ut omobi l e  a c c i de nt  of  12- 06- 93 by St a t e  Fa r m
I ns ur a nc e .

I  ha ve  put  St .  Pa ul  I ns ur a nc e  [ t he
t or t f e a s or s ’  i ns ur e r ]  on not i c e  of  our
s ubr oga t i on i nt e r e s t ,  and e x pe c t  100%
r e c ov e r y  whe t he r  t he y pa y you a nd your
c l i e nt s  or  pa y St a t e  Fa r m di r e c t .

Pl e a s e  not i f y  me  i n  wr i t i ng t ha t  you a r e  i n
a gr e e me nt  wi t h t hi s .

( Empha s i s  a dde d) .   The  l e t t e r  i s  da t e d Apr i l  27,  1994.   A wr i t t e n

r e s pons e  f r om t he  l a w f i r m wa s  not  s e nt  unt i l  J une  28,  1994,  whe n

Ada ms  s e nt  t wo l e t t e r s  t o St a t e  Fa r m.   The  f i r s t  s t a t e d t he

f ol l owi ng i n  r e l e va nt  pa r t :

Thi s  l e t t e r  wi l l  c onf i r m our  c onve r s a t i on of
J une  27,  1994.   I n  t ha t  c onve r s a t i on you
r e que s t e d t ha t  we  not  pur s ue  your  s ubr oga t i on
i nt e r e s t  f or  pr ope r t y da ma ge .

The  s e c ond l e t t e r ,  a ddr e s s e d t o  Da vi s  a s  wa s  t he  f i r s t ,  s t a t e d 

t he  f ol l owi ng:

I  ha ve  r e c e i ve d not i c e  of  your  s ubr oga t i on
i nt e r e s t  f or  me di c a l  pa yme nt s  i n  t he  a mount
of  $8, 765. 69.

* * * *
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My f i r m wi l l  be  ha ppy t o  c ol l e c t  your  me di c a l
s ubr oga t i on i nt e r e s t  a nd s e nd you t he
a ppr opr i a t e  a mount .   Our  s t a nda r d f e e  f or
t hi s  i s  1/ 3 of  a l l  c ol l e c t e d moni e s .   Woul d
you pl e a s e  not i f y  me  i n  wr i t i ng t ha t  you wi l l
a gr e e  t o  our  f e e  a r r a nge me nt .

Re ga r di ng t he  t e l e phone  c onve r s a t i on t o  whi c h t he  f i r s t  l e t t e r

ma de  r e f e r e nc e ,  Da vi s  a nd Ada ms  pr e s e nt e d c onf l i c t i ng t e s t i mony

a s  t o  whe t he r  Da vi s  s pe c i f i c a l l y  i nf or me d Ada ms  t ha t  St a t e  Fa r m

di d not  wa nt  hi s  f i r m’ s  r e pr e s e nt a t i on on bot h t he  me di c a l

pa yme nt s  c l a i m a nd pr ope r t y da ma ge  c l a i m.   Da vi s  t e s t i f i e d on

t hi s  poi nt  a s  f ol l ows :

We l l ,  I  t ol d Mr .  Ada ms  t ha t  we  we r e
pr e s e nt i ng our  own s ubr oga t i on i nt e r e s t  t o
St .  Pa ul  [ t he  t or t f e a s or ’ s  i ns ur e r ] ,  t ha t
we ’ d a l r e a dy s e nt  our  doc ume nt a t i on t o  t he m
a nd t ha t  we  we r e  e xpe c t i ng t he m t o e i t he r  pa y
us  di r e c t  a  hundr e d pe r c e nt  or  i f  t he y c hos e
t o i nc l ude  i t  i n  t he  pa yme nt s  t o  t he  pa r t
t ha t  woul d go t o  t he  a t t or ne ys ,  Mr .  Ada ms ’
f i r m,  t ha t  we  woul d e xpe c t  a  hundr e d pe r c e nt
r e c ove r y t he n,  a l s o.   I  t o l d  hi m t ha t ,  you
know,  I  ha d done  a  l ot  of  wor k on t he  f i l e  t o
pr e s e nt  our  s ubr oga t i on c l a i m t o St .  Pa ul  a nd
t ha t  we  di d not  ne e d t he m t o r e pr e s e nt  us .

Ada ms ’  t e s t i mony on t hi s  poi nt  wa s  a s  f ol l ows :

Q:  Al l  r i ght .   I n  t ha t  phone  c onve r s a t i on or
i n  t ha t  c or r e s ponde nc e ,  wa s  t he r e  a nyt hi ng
s a i d a bout  St a t e  Fa r m’ s  s ubr oga t i on i nt e r e s t
[ a s ]  f a r  a s  t he  me di c a l  pa yme nt s  i s
c onc e r ne d?

A:  I  don’ t  r e c a l l  t ha t ,  no.   I  unde r s t a nd
t ha t  t ha t ’ s  i n  di s put e  now,  but  I  don’ t
r e c a l l  t ha t  a t  a l l .
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Al s o i nt r oduc e d i nt o e vi de nc e  wa s  a  ha ndwr i t t e n not e

f r om Da vi s  t o  Ada ms ,  da t e d J une  28,  1994.   Da vi s  t e s t i f i e d s he

s e nt  t he  not e  t o  Ada ms  a l ong wi t h a  c opy of  me di c a l  e xpe ns e s

r e c e i ve d,  a nd doc ume nt a t i on of  St a t e  Fa r m’ s  pa yme nt  of  t hos e

e xpe ns e s ;  i t  s t a t e s ,

Mr .  Ada ms ,  

Bl ue  Cr os s / Bl ue  Shi e l d i s  s e ndi ng s ub
doc ume nt a t i on on Ga r y Ca r ne s  t o  me .   As  we
di s c us s e d,  St a t e  Fa r m doe s  not  wa nt  your
r e pr e s e nt a t i on of  our  s ubr oga t i on i nt e r e s t .

Ada ms  t e s t i f i e d t ha t  he  di d not  “ r e c a l l  r e c e i vi ng i t

s pe c i f i c a l l y , ”  but  di d not  de ny r e c e i vi ng t he  not e .   Fi na l l y ,  t he

r e c or d c ont a i ns  t wo ot he r  l e t t e r s  f r om St a t e  Fa r m.   One  i s  da t e d

Se pt e mbe r  16,  1994,  a nd i t  s t a t e s ,  “ St a t e  Fa r m doe s  not  wa nt  you

t o r e pr e s e nt  us  i n  our  s ubr oga t i on i nt e r e s t  on t hi s  c l a i m f or

pr ope r t y da ma ge  a nd me di c a l  pa yme nt s  c ove r a ge . ”   The  s e c ond,

da t e d Oc t obe r  5 ,  1994,  s t a t e s ,  “ we  do not  wi s h f or  you t o  pr e s e nt

St a t e  Fa r m’ s  s ubr oga t i on i nt e r e s t  i n  t hi s  ma t t e r . ”   The

s e t t l e me nt  wa s  r e a c he d a  f e w da ys  a f t e r  Oc t obe r  5 ,  1994.

Thi s  c our t  wa s  r e c e nt l y  pr e s e nt e d wi t h t hi s  i s s ue  i n

t he  c a s e  o f  Te e gar di n v .  Aus t i n,  No.  03A01- 9509- CV- 00321 ( Te nn.

App.  f i l e d a t  Knoxvi l l e ,  Fe b.  29,  1996,  Sus a no,  J . ) .   We  a ppl y

t he  s a me  a na l ys i s  a nd r e l y on t he  s a me  a ut hor i t i e s  i n  t he  i ns t a nt

c a s e ,  a nd s o quot e  a t  l e ngt h f r om Te e gar di n:
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On s e ve r a l  oc c a s i ons ,  t he  a ppe l l a t e  c our t s  of
t hi s  s t a t e  ha ve  a ddr e s s e d t he  i s s ue  of
whe t he r  a n i ns ur e r  i s  obl i ga t e d t o  pa y a  f e e
t o a n i ns ur e d ' s  a t t or ne y f or  t he  c ol l e c t i on
of  t he  i ns ur e r ' s  s ubr oga t i on i nt e r e s t .   The
pr i nc i pl e s  s e t  f or t h  i n  t he  c a s e s  of
Te nne s s e e  Far me r s  Mut .  I ns .  Co.  v .  Pr i t c he t t ,
391 S. W. 2d 671 ( Te nn. App.  1964) ,  Tr av e l e r s
I ns .  Co.  v .  Wi l l i ams ,  541 S. W. 2d 587 ( Te nn.
1976) ,  Mot or s  I ns .  Cor p.  v .  Bl ake mor e ,  584
S. W. 2d 204 ( Te nn. App.  1978) ,  a nd Bos t on,
Bat e s  & Hol t  v .  Te nne s s e e  Far me r s  Mut .  I ns .
Co. ,  857 S. W. 2d 32 ( Te nn.  1993) ,  pr ovi de  t he
ne c e s s a r y gui da nc e  f or  t he  r e s ol ut i on of  t he
i ns t a nt  c a s e .

I n Te nne s s e e  Far me r s  Mut .  I ns .  Co. ,  a n
i ns ur e r  wa s  he l d l i a bl e  f or  a n a t t or ne y’ s  f e e
i n t he  a mount  of  one - t hi r d of  t he  s ubr oga t i on
i nt e r e s t .   I n  t ha t  c a s e ,  t he  i ns ur e r  ha d be e n
i nf or me d by t he  i ns ur a nc e  c ompa ny f or  t he
de f e nda nt  i n  t he  unde r l yi ng t or t  a c t i on t ha t  

[ d] ue  t o  t he  f a c t  t ha t  your  i ns ur e d
wa s  i nj ur e d and i s  r e pr e s e nt e d ,  we
a nt i c i pa t e  t hi s  s e t t l e me nt  wi l l  be
pe ndi ng f or  qui t e  s ome  t i me ,  but  we
s ha l l  ke e p your  s ubr oga t i on
i nt e r e s t s  i n  mi nd whe n a  f i na l
s e t t l e me nt  i s  ma de  wi t h your
i ns ur e d.

Te nne s s e e  Far me r s  Mut .  I ns .  Co. ,  391 S. W. 2d
a t  674 ( e mpha s i s  i n  or i gi na l ) .   A
r e pr e s e nt a t i ve  of  t he  i ns ur e r  ha d c a l l e d t he
i ns ur e d ' s  a t t or ne y a nd r e que s t e d t ha t  he
f or wa r d t he  i ns ur e r ’ s  s ubr oga t i on i nt e r e s t
whe n t he  c l a i m wa s  s e t t l e d.   I d.  a t  672.   The
Cha nc e l l or  f ound t ha t  

t hi s  c a s e  i s  a not he r  gl a r i ng
e xa mpl e  of  a n i ns ur a nc e  c ompa ny
s i t t i ng ba c k on i t s  ha unc he s ,  doi ng
not hi ng a nd wa i t i ng t o  ge t  i t s
s ha r e  of  a  c l a i m pr oc ur e d by
a t t or ne ys ,  but  not  wa nt i ng t o  pa y
i t s  s ha r e  of  a n a t t or ne y' s  f e e .

I d.  a t  674.   The  Cour t  of  Appe a l s  a gr e e d,
f i ndi ng t ha t  

[ i ] t  i s  f unda me nt a l  t ha t  one  c a nnot
s i t  s i l e nt l y a nd pe r mi t  a not he r ,
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who obvi ous l y e xpe c t s  t o  be  pa i d,
t o  pe r f or m va l ua bl e  s e r vi c e s  f or
hi m a nd t he n not  be  l i a bl e  f or  t he
r e a s ona bl e  va l ue  t he r e of .

I d.  a t  675.

The  Supr e me  Cour t  r e a c he d a  s i mi l a r  r e s ul t  i n
t he  Bos t on,  Bat e s  & Hol t  c a s e .  I n  t ha t  c a s e ,
a  r e pr e s e nt a t i ve  of  t he  i ns ur e r ,  a f t e r  be i ng
a dvi s e d t ha t  i t s  i ns ur e d ha d r e pr e s e nt a t i on,
t ol d t he  i ns ur e d’ s  a t t or ne y " not  t o  f or ge t
[ Te nne s s e e  Fa r me r s '  s ubr oga t i on c l a i m] . "   857
S. W. 2d a t  34 ( br a c ke t s  i n  or i gi na l ) .   The
Supr e me  Cour t  f ound " a  c l a s s i c  e xa mpl e  of
i mpl i e d c ont r a c t "  a nd he l d t ha t  t he  i ns ur e r s '
r e que s t ,  a l ong wi t h i t s  e qui voc a l  r e s pons e  t o
t he  not i c e  f r om t he  i ns ur e d ' s  a t t or ne y t ha t
he  wa s  pr ovi di ng r e pr e s e nt a t i on i n  t he  c a s e ,
c ompe l l e d t he  c onc l us i on t ha t  t he  i ns ur e r  wa s
l i a bl e  f or  t he  a t t or ne y' s  f e e .   I d.  a t  35.

The  Supr e me  Cour t  wa s  pr e s e nt e d wi t h t he  s a me
i s s ue ,  but  a  di f f e r e nt  f a c t ua l  s c e na r i o,  i n
t he  c a s e  o f  Tr av e l e r s  I ns .  Co.  v .  Wi l l i ams ,
541 S. W. 2d 587 ( Te nn.  1976) .  I n  t ha t  c a s e ,
t he  i ns ur e r  not i f i e d t he  t or t f e a s or ’ s
i ns ur a nc e  c ompa ny of  i t s  s ubr oga t i on c l a i m
a nd s t a t e d t ha t  i t  " woul d ha ndl e  ( i t s )  own
s ubr oga t i on. "   I d.  a t  588.   The  Supr e me  Cour t
he l d t ha t  s i nc e  t he  i ns ur e r  ha d pr ovi de d
not i c e  t ha t  pr ot e c t i on of  i t s  s ubr oga t i on
r i ght  wa s  not  ne c e s s a r y,  t he  i ns ur e d ' s
a t t or ne y " a c t e d a s  a  vol unt e e r , "  a n d wa s  not
e nt i t l e d t o a  f e e  f or  c ol l e c t i on of  t he
s ubr oga t i on i nt e r e s t .   I d.  a t  591.   

The  Cour t  of  Appe a l s  f ol l owe d t he  Tr av e l e r s
I ns .  Co.  hol di ng t wo ye a r s  l a t e r  i n  Mot or s
I ns .  Cor p.  v .  Bl ake mor e ,  584 S. W. 2d 204
( Te nn. App.  1978) .   I n  t ha t  c a s e  t he  i ns ur e r ,
a f t e r  pa yi ng t he  i ns ur e d ' s  pr ope r t y da ma ge
c l a i m,  s e nt  a  l e t t e r  t o  t he  i ns ur e d ' s
a t t or ne y,  s t a t i ng t ha t  

[ a ] ny l e ga l  a c t i on f or  pr ope r t y
da ma ge  t ha t  you f i nd i t  ne c e s s a r y
t o i ni t i a t e  on be ha l f  of  your
c l i e nt  s houl d be  l i mi t e d t o hi s
c ol l i s i on de duc t i bl e .   Pl e a s e  l e t
us  know i f  i t  be c ome s  ne c e s s a r y t o
f i l e  s ui t .  
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I d.  a t  205.   The  c our t  i n  Mot or s  I ns .  Cor p.
f ound t he  Tr av e l e r s  I ns .  Co.  c a s e
c ont r ol l i ng,  s t a t i ng,  

[ b] y f ol l owi ng t he  r ul i ng i n
Tr av e l e r s ,  t h i s  c our t  mus t
de t e r mi ne  t ha t  t he r e  wa s  no
c ont r a c t  be t we e n Mot or s  a nd [ t he
i ns ur e d ' s  a t t or ne y] ,  e i t he r
e xpr e s s e d,  i mpl i e d or  qua s i ,  a nd
t ha t  [ t he  a t t or ne y]  a c t e d a s  a
vol unt e e r .

I d.  a t  208.

I d.  a t  p .  8- 11.

I n t he  c a s e  a t  ba r ,  we  a ga i n f i nd t he  Supr e me  Cour t ’ s

hol di ng i n  Tr av e l e r s  I ns .  Co.  c ont r ol l i ng,  a nd t he  Te nne s s e e

Far me r s  Mut .  I ns .  Co.  a nd Bos t on,  Bat e s  & Hol t  c a s e s  f a c t ua l l y

di s t i ngui s ha bl e .   The r e f or e ,  we  f i nd t ha t  t he  nume r ous  l e t t e r s

quot e d a bove  we r e  s uf f i c i e nt l y  de f i ni t e  a nd una mbi guous  t o  put

t he  l a w f i r m on c l e a r  not i c e  t ha t  pr ot e c t i on of  St a t e  Fa r m’ s

s ubr oga t i on r i ght s  by t he  l a w f i r m wa s  ne i t he r  ne c e s s a r y nor

de s i r e d.   The r e f or e ,  t o  t he  e xt e nt  t ha t  t he  l a w f i r m c a n be

de s c r i be d a s  pe r f or mi ng a ny s e r vi c e s  f or  St a t e  Fa r m,  i t  d i d  s o a s

a  vol unt e e r  a nd i s  not  e nt i t l e d t o  a n a t t or ne y’ s  f e e .   

For  t he  a f or e me nt i one d r e a s ons ,  t he  j udgme nt  of  t he

t r i a l  c our t  i s  a f f i r me d i n i t s  e nt i r e t y.   Thi s  c a s e  i s  r e ma nde d

t o t he  t r i a l  c our t  f or  c ol l e c t i on of  c os t s  a s s e s s e d t he r e

pur s ua nt  t o  a ppl i c a bl e  l a w.   Cos t s  on a ppe a l  a r e  t a xe d a nd

a s s e s s e d t o  t he  a ppe l l a nt s  a nd t he i r  s ur e t y.
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