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OP1 NI ON

Franks. J.

In this action the Trial Court term nated the
parental rights of appellants to the children ages six and

seven at the tine of trial.



Appel l ants insist there is no clear and convincing
evi dence to support the term nation of their rights, pursuant
to T.C. A Section 37-1-147(d) (1) and the Trial Court
inmproperly failed to allow the children to testify at trial

Following the trial, the Trial Judge nade fi ndings
of fact and said in pertinent part:

As in the past, the parents continue to blane
others for their short com ngs. The parents have
been gi ven several opportunities to accept services
whi ch coul d have benefited themin regaini ng custody
of their children and were inforned of consequences
If they did not conply. The Court finds that the
foster care plan which was explained to the parents
and which the parents had signed has never been
substantially conplied wth.

The Court finds by clear and convincing
evi dence that the children have been in foster care
for twenty-six nonths and that the conditions which
led to the renoval or other conditions which in al
reasonabl e probability cause the children to be
subj ected to further abuse or neglect and which
therefore prevent the children’s return to the care
of the parents still persist.

The parents have never denonstrated the ability
to understand or deal with the special needs of the
children. The parents have denied or refused to
accept the fact that they as well as their children
have any probl ens which they cannot handle on their
own. The parents have poor personal hygi ene and
refuse any efforts to show them how to inprove.

The Court further finds by clear and convincing
evi dence that the conditions stated above will not
be renedied at an early date so the children can be
returned to their parents in the near future. From
the findings which the Court has previously stated,
especially the non-cooperation or refusal of
services offered to the parents, there is anple
evi dence that the parents . . . are unable and wll
continue to be unable to see that the social,
physi cal and enotional needs of the children are
et .

The Trial Judge acted under the authority of T.C A

837-1-147(d) (1) which states:



After hearing evidence on a term nation petition,
the Court may term nate parental rights if it finds
on the basis of clear and convincing evidence that
their termnation is in the child s best interest
and that one (1) or nore of the follow ng conditions
exi st :

(1) The child has been renoved fromthe custody of

the parent by the Court for at |east one (1) year

and the Court finds that: (A) the conditions which
led to the renoval or other conditions which in al
reasonabl e probability would cause the child to be
subj ected to further abuse or negl ect and which,
therefore, prevent the child s return to the care of
the parent(s) still persist; (B) there is little

l'i keli hood that these conditions will be renmedi ed at

an early date so that the child can be returned to

the parent in the near future; (C the continuation
of the legal parent and child relationship greatly

di mi ni shes the child s chances of early integration

into a stable and permanent hone.

The evidence is undisputed that the children had
been renoved fromthe custody of the parents by the Court for
nmore than two years at the tinme of trial. The children were
renoved fromthe home because of the dangerous conditions in
the home and the neglect of the children by the parents. A
foster plan of care was entered wth the parents after the
children’s renoval and the record establishes that nmany of the
condi tions of that plan have not been satisfied. The children
need special treatnent and counseling which the parents are
unable or unwilling to provide. It is clear fromthe evidence
that the parents are in need of treatnent and counseling
t hensel ves, which they reject. The nother’s testinony reveals
her strong hostility to anyone connected with the Department
of Human Servi ces and ot her supporting agencies, and the
father in his testinony refused to assune any personal
responsibility for his owm problens, as well as those of his
children. The evidence is clear that these parents cannot

properly care for these children, taking into account their
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own enotional and nental state as well as that of the
chi | dren.

The parents have denonstrated through their
inability or refusal to cooperate and conply with a foster
parents plan that there is little |likelihood the conditions
W ll be renedied at an early date. W agree with the Trial
Judge on his finding on this issue. He found that the parents
?are unable and will continue to be unable to see that the
soci al, physical and enotional needs of the children are net.?

The evidence also satisfies the third prong of the
test, i.e., that the legal parent/child relationship greatly
di m ni shes the child s chances of an early integration into a
stabl e and permanent hone. The evidence establishes the
speci al needs of the children and that an adoptive pl acenent
can be found for the children, but that continuing foster care
di m ni shes the likelihood of a successful adoption.

We find that the statutory requirenments for
term nation of parental rights have been satisfied by clear
and convincing evidence. The parents’ circunstances are
pitiable, but it is clearly in the best interest of the
children that the rel ationship be term nated.

Finally, it is argued that the Trial Judge abused
his discretion in not permtting the children, ages six and
seven, to testify. Under Rule 601 of the Tennessee Rul es of
Evi dence ?[e]very person is presuned conpetent to be a wtness
except as otherw se provided in these Rules or by statute?.
According to the comment, children are included, but the
presunption is rebuttable.

The State sought to rebut the presunption by calling
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a wtness who qualified as an expert regarding the conpetency
of the children to testify. At no point did appellants object
to the testinony of this witness. He opined that requiring
the children to testify would not be in their best interest.
He stated ?[b]Joth children shut down in therapy and the
responses to ne many tines is that they just don’t want to
discuss it. And the higher their anxiety or depression goes,
dependi ng on which child you re tal ki ng about, the nore
resistant they are to discussing the issues because of the
enoti onal pain associated with the issues and the bl ane they
put on thensel ves.?

The evi dence offered does not rebut the presunption
of conpetency, but goes to the propriety of forcing the
children to testify in court. |If a witness is conpetent, the
Court is required to accept his or her testinony, but there
are circunstances where the Court should tailor the manner in
whi ch the evidence is received so as to mnimze any harnfu
effects on the wtness.

Apparently no request for receiving the children’s
testi nony under other conditions was nade, but the failure of
the Trial Judge to allow evidence fromthe children was error,
however, considering the record as a whole, nore probably than
not this failure did not affect the judgnent, due to the
substantial, clear and convincing evidence on the issue of
termnation. See T.R A.P. Rule 36.

For the foregoing reasons we affirmthe judgnent of

the Trial Court and remand at appellants’ cost.



Her schel P. Franks, J.

CONCUR:

Don T. McMurray, J.

Charl es D. Susano, Jr., J.



