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Thi s  i s  a  ma l pr a c t i c e  a c t i on br ought  a ga i ns t  a  de nt i s t
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Periodontics is “a branch of dentistry that deals with diseases of the

supporting and investing structures of the teeth.”  Webster’s Ninth New
Collegiate Dictionary (1986), p. 875.
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who s pe c i a l i z e s  i n  pe r i odont i c s . 1  The  pl a i nt i f f ,  Dona l d She r ma n

Br ya nt ,  a l l e ge s  t ha t  t he  de f e nda nt ,  Dr .  J a c k T.  Ba ugus s ,  J r . ,

c ommi t t e d ma l pr a c t i c e  whe n he  us e d a n i mpr ope r ,  but  ot he r wi s e

uni de nt i f i e d,  s ur gi c a l  i ns t r ume nt  i n  pe r f or mi ng or a l  s ur ge r y on

hi m.   He  c l a i ms  t ha t  a  por t i on of  hi s  f a c e  i s  pe r ma ne nt l y  numb a s

a  r e s ul t  of  t he  ma l pr a c t i c e .   He  a l s o a l l e ge s  t ha t  Dr .  Ba ugus s

f a i l e d t o  f ul l y  i nf or m hi m of  t he  r i s ks  a t t e nda nt  t o  t he  s ur ge r y.  

Dr .  Ba ugus s  f i l e d a  mot i on f or  s umma r y j udgme nt  s uppor t e d by hi s

a f f i da vi t  i n  whi c h he  de ni e d a ny de vi a t i on f r om t he  r e c ogni z e d

s t a nda r d of  a c c e pt a bl e  pr of e s s i ona l  pr a c t i c e .   Br ya nt  r e s ponde d

by f i l i ng hi s  own a f f i da vi t  a nd t ha t  of  Dr .  Loui s  Al t s hul e r ,  a n

or a l  s ur ge on f r om t he  St .  Loui s ,  Mi s s our i  a r e a .   The  t r i a l  c our t

f ound t ha t  t he  a f f i da vi t s  f i l e d by t he  pl a i nt i f f  f a i l e d t o c r e a t e

a  ge nui ne  i s s ue  of  ma t e r i a l  f a c t  on t he  r e l e va nt  i s s ue s .   The

c our t  c onc l ude d t ha t  t he  undi s put e d f a c t s  s howe d t ha t  Dr .  Ba ugus s

wa s  e nt i t l e d t o  a  j udgme nt  a s  a  ma t t e r  of  l a w.   Cons e que nt l y  t he

c our t  e nt e r e d s umma r y j udgme nt  f or  t he  de f e nda nt .   Br ya nt

a ppe a l e d.   He  c ont e nds  on a ppe a l  t ha t  Dr .  Ba ugus s  i s  not  e nt i t l e d

t o s umma r y j udgme nt .   We  a f f i r m.

I

As  pr e vi ous l y not e d,  Br ya nt  a l l e ge s  t ha t  Dr .  Ba ugus s
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While the plaintiff alleges that Dr. Bauguss failed to us the proper

tool in performing the surgery, he has not provided us with any proof of (1)
the name of the tool that was used, or (2) the identity of the tool that
should have been used.  Apparently, the defendant’s discovery deposition was
not taken in this case.
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us e d a n i mpr ope r  s ur gi c a l  t ool ; 2 a nd t ha t  a s  a  pr oxi ma t e  r e s ul t

of  t hi s  a c t  of  ma l pr a c t i c e ,  he  s us t a i ne d “ a  pe r ma ne nt  c ondi t i on

of  numbne s s ”  t o  a  por t i on of  hi s  f a c e .   Br ya nt  f ur t he r  a l l e ge s

t ha t  he  di d not  gi ve  i nf or me d c ons e nt  t o  t he  s ur ge r y.   Dr .

Ba ugus s  i n  hi s  a f f i da vi t  c ont r ove r t s  t he  a l l e ga t i ons  of  t he

c ompl a i nt .   He  s t a t e s  t ha t  he  i s  f a mi l i a r  wi t h t he  s t a nda r d of

a c c e pt a bl e  pe r i odont a l  pr a c t i c e  i n  t he  Bl ount  Count y c ommuni t y,

t ha t  he  di d not  de vi a t e  f r om t ha t  s t a nda r d,  a nd t ha t  “ t he  i nj ur y

a l l e ge d i n  t hi s  c a s e  .  .  .  wa s  not  c a us e d by a ny ne gl i ge nc e  or

ma l pr a c t i c e  on my pa r t . ”   Re ga r di ng i nf or me d c ons e nt ,  he  s t a t e s ,

“ [ i ] t  i s  f ur t he r  my opi ni on wi t hi n a  r e a s ona bl e  de nt a l  c e r t a i nt y

t ha t  t he  r a r e  pot e nt i a l  f or  ne r ve  i nj ur y i n  t hi s  pr oc e dur e  doe s

not  r e qui r e  de s c r i pt i on of  t hi s  c ompl i c a t i on i n  obt a i ni ng

i nf or me d c ons e nt . ”    

As  pr e vi ous l y not e d,  Br ya nt  c ount e r s  Dr .  Ba ugus s ’

a f f i da vi t  wi t h Dr .  Al t s hul e r ’ s  a f f i da vi t  whi c h s t a t e s ,  i n  i t s

e nt i r e t y,  a s  f ol l ows :

1.   At t a c he d i s  a  c opy of  my c ur r i c ul um
vi t a e ,  whi c h i s  i nc or por a t e d he r e i n by
r e f e r e nc e .   I  ha ve  t he  e duc a t i on a nd
e xpe r i e nc e  t o  s t a t e ,  a s  a  me di c a l  e xpe r t ,  t he
f ol l owi ng obs e r va t i ons  a nd opi ni ons .

2.   I  ha ve  r e c e i ve d t he  a va i l a bl e  r e c or ds  of
Dr .  J a c k Ba ugus s ,  J r .  i n  hi s  t r e a t me nt  of
Dona l d Br ya nt  on a nd a f t e r  Nove mbe r  29,  1993.
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3.  A pr e l i mi na r y r e vi e w of  t he  r e c or ds  a nd x-
r a ys  i ndi c a t e d t ha t  t he r e  wa s  ne r ve  da ma ge
f ol l owi ng t he  a mput a t i on of  t he  di s t a l  r oot
of  a  l owe r  mol a r  t oot h i n  Mr .  Br ya nt ’ s  j a w,
t o a n e xt e nt  not  c ommon or  e xpe c t e d i n  t hi s
t ype  of  s ur ge r y.   Pr i or  t o  t he  s ur ge r y,  Dr .
Ba ugus s  r e c or de d t ha t  he  wa s  not  s ur e  he
woul d be  a bl e  t o  a mput a t e  t he  r oot
s uc c e s s f ul l y .

4 .   The  r e c or d i s  ve r y me a ge r  r e ga r di ng t he
a c t ua l  pr oc e dur e  a nd t he r e  wa s  no r e c or d i n
t he  c ha r t  a ddr e s s i ng a  di s c us s i on of  a ny
de t a i l s  of  t he  pr opos e d s ur ge r y,  wha t
a l t e r na t i ve s  t he r e  we r e  or  a ny c ompl i c a t i ons
t ha t  c oul d f ol l ow or  r e s ul t  f r om t he  s ur ge r y.

5.   Dr .  Ba ugus s  wa s  a wa r e  t ha t  e ndodont i c  t r e a t me nt  
f ol l owi ng a  r oot  a mput a t i on wa s  i ndi c a t e d,  but  t he  
e ndodont i a  wa s  not  a c c ompl i s he d unt i l  mont hs  l a t e r .

6 .   Fol l owi ng my r e vi e w of  t he  a va i l a bl e
r e c or ds ,  my opi ni on,  ba s e d on a  r e a s ona bl e
me di c a l  a nd de nt a l  c e r t a i nt y,  i s  t ha t  t he
s t a nda r d of  c a r e  e xpe c t e d of  a  qua l i f i e d,
l i c e ns e d de nt i s t  wa s  not  me t  by Dr .  Ba ugus s
i n hi s  t r e a t me nt  of  Mr .  Br ya nt .  

I I

Our  s t a nda r d of  r e vi e w i n a  s umma r y j udgme nt  c a s e  i s

we l l - de f i ne d.   I n  de c i di ng whe t he r  a  gr a nt  of  s umma r y j udgme nt  i s

a ppr opr i a t e ,  we  mus t  de t e r mi ne  “ i f  t he  pl e a di ngs ,  de pos i t i ons ,

a ns we r s  t o  i nt e r r oga t or i e s ,  a nd a dmi s s i ons  on f i l e ,  t oge t he r  wi t h

t he  a f f i da vi t s ,  i f  a ny,  s how t ha t  t he r e  i s  no ge nui ne  i s s ue  a s  t o

a ny ma t e r i a l  f a c t  a nd t ha t  t he  movi ng pa r t y i s  e nt i t l e d t o a

j udgme nt  a s  a  ma t t e r  of  l a w. ”   Rul e  56. 03,  Te nn.  R.  Ci v.  P.   We

a r e  r e qui r e d t o t a ke  t he  s t r onge s t  l e gi t i ma t e  vi e w of  t he

e vi de nc e  i n  f a vor  of  t he  nonmovi ng pa r t y ,  a l l ow a l l  r e a s ona bl e
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However, even if the facts are undisputed, a plaintiff can successfully

resist a motion for summary judgment if the facts do not show that the
defendant is entitled to judgment as a matter of law.  Rule 56.03, Tenn. R.
Civ. P.
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i nf e r e nc e s  f r om t ha t  e vi de nc e  i n  hi s  or  he r  f a vor ,  a nd di s c a r d

a l l  c ount e r va i l i ng e vi de nc e .   Se e  By r d v .  Hal l ,  847 S. W. 2d 208,

210- 11 ( Te nn.  1993) .   

Summa r y J udgme nt  i s  ge ne r a l l y  not  a ppr opr i a t e  i n

ma l pr a c t i c e  c a s e s .   Bowman v .  He nar d,  547 S. W. 2d 527,  530 ( Te nn.

1977) .   Thi s  i s  be c a us e  i n  mos t  of  t he s e  c a s e s  t he  f a c t s  a r e

us ua l l y  di s put e d,  s ome t i me s  s ha r pl y s o;  howe ve r ,  i n  a n

a ppr opr i a t e  c a s e ,  s umma r y j udgme nt  i s  t he  pr ope r  r e l i e f .   Se e ,

e . g . ,  Ay e r s  v .  Rut he r f or d Hos pi t al ,  I nc . ,  689 S. W. 2d 155

( Te nn. App.  1984) ;  Dol an v .  Cunni ngham,  648 S. W. 2d 652 ( Te nn. App.

1982) .   A pl a i nt i f f ,  i n  r e s i s t i ng a  pr ope r l y s uppor t e d mot i on f or

s umma r y j udgme nt ,  doe s  not  ha ve  t o  f ul l y  pr ove  hi s  or  he r  c a s e  i n

or de r  t o  be  s uc c e s s f ul  a t  t hi s  pr e - t r i a l  s t a ge .   Suc h a  pa r t y

mus t  onl y de mons t r a t e ,  ge ne r a l l y  by e xpe r t  t e s t i mony,  t ha t  t he r e

a r e  di s put e d ma t e r i a l  f a c t s  a s  t o  e a c h of  t he  c ont r ove r t e d

e l e me nt s  of  t he  c a us e  of  a c t i on. 3  I n  Sc hae f e r  v .  Lar s e n,  688

S. W. 2d 430 ( Te nn. App.  1984) ,  t hi s  c our t  s t a t e d t he  a ppl i c a bl e

pr i nc i pl e :

I n or de r  t o  wi t hs t a nd a  de f e nda nt ’ s  mot i on
f or  s umma r y j udgme nt ,  t he  pl a i nt i f f  doe s  not
ha ve  t o  “ s how”  br e a c h a nd c a us a t i on i n  t he
s e ns e  of  pr ovi ng t hos e  e l e me nt s ,  but  mus t
s i mpl y e s t a bl i s h by c ompe t e nt  me a ns  t ha t
t he r e  i s  a  di s put e  ove r  t hos e  ma t e r i a l  i s s ue s
of  f a c t  r a i s e d by t he  r e c or d.
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I d.  a t  432.   The  l a w i n Te nne s s e e ,  howe ve r ,  ha s  a l s o c ons i s t e nt l y

r e c ogni z e d t ha t

[ w] hi l e  mot i ons  f or  s umma r y j udgme nt  a r e
ge ne r a l l y  i na ppr opr i a t e  i n  pr of e s s i ona l
ma l pr a c t i c e  c a s e s ,  i f  t he  onl y i s s ue  i s  one
whi c h r e qui r e s  e xpe r t  t e s t i mony a nd t he r e  i s
no e xpe r t  r e s pons e  t o  a n a f f i da vi t  by a n
e xpe r t ,  t he n s umma r y j udgme nt  i s  pr ope r .    

Gambi l l  v .  Mi ddl e  Te nn.  Me d.  Ce nt e r ,  I nc . ,  751 S. W. 2d 145,  146

( Te nn. App.  1988) ;  Bowman,  547 S. W. 2d a t  530- 31.

 

I I I

Our  a na l ys i s  of  t hi s  c a s e  be gi ns  wi t h a n e xa mi na t i on of

t he  pr ovi s i ons  of  Te nne s s e e ’ s  ma l pr a c t i c e  s t a t ut e s .   The  e l e me nt s

of  a  ma l pr a c t i c e  c l a i m,  a nd t he  pl a i nt i f f ’ s  bur de n of  pr oof  wi t h

r e s pe c t  t o  t hos e  e l e me nt s ,  a r e  c odi f i e d a t  T. C. A.  §  29- 26- 115:

( a )  I n  a  ma l pr a c t i c e  a c t i on,  t he  c l a i ma nt
s ha l l  ha ve  t he  bur de n of  pr ovi ng by e vi de nc e
a s  pr ovi de d by s ubs e c t i on ( b) :

( 1)  The  r e c ogni z e d s t a nda r d of  a c c e pt a bl e
pr of e s s i ona l  pr a c t i c e  i n  t he  pr of e s s i on a nd
t he  s pe c i a l t y t he r e of ,  i f  any,  t ha t  t he
de f e nda nt  pr a c t i c e s  i n  t he  c ommuni t y i n  whi c h
he  pr a c t i c e s  or  i n a  s i mi l a r  c ommuni t y a t  t he
t i me  t he  a l l e ge d i nj ur y or  wr ongf ul  a c t i on
oc c ur r e d;

( 2)  Tha t  t he  de f e nda nt  a c t e d wi t h l e s s  t ha n
or  f a i l e d t o  a c t  wi t h or di na r y a nd r e a s ona bl e
c a r e  i n  a c c or da nc e  wi t h s uc h s t a nda r d;   a nd

( 3)  As  a  pr oxi ma t e  r e s ul t  of  t he  de f e nda nt ' s
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ne gl i ge nt  a c t  or  omi s s i on,  t he  pl a i nt i f f
s uf f e r e d i nj ur i e s  whi c h woul d not  ot he r wi s e
ha ve  oc c ur r e d.

( b)  No pe r s on i n  a  he a l t h  c a r e  pr of e s s i on
r e qui r i ng l i c e ns ur e  unde r  t he  l a ws  of  t hi s
s t a t e  s ha l l  be  c ompe t e nt  t o t e s t i f y  i n a ny
c our t  of  l a w t o e s t a bl i s h t he  f a c t s  r e qui r e d
t o be  e s t a bl i s he d by s ubs e c t i on ( a )  unl e s s  he
wa s  l i c e ns e d t o  pr a c t i c e  i n  t he  s t a t e  or  a
c ont i guous  bor de r i ng s t a t e  a  pr of e s s i on or
s pe c i a l t y  whi c h woul d ma ke  hi s  e xpe r t
t e s t i mony r e l e va nt  t o t he  i s s ue s  i n t he  c a s e
a nd ha d pr a c t i c e d t hi s  pr of e s s i on or
s pe c i a l t y  i n  one  of  t he s e  s t a t e s  dur i ng t he
ye a r  pr e c e di ng t he  da t e  t ha t  t he  a l l e ge d
i nj ur y or  wr ongf ul  a c t  oc c ur r e d.   Thi s  r ul e
s ha l l  a ppl y t o e xpe r t  wi t ne s s e s  t e s t i f yi ng
f or  t he  de f e nda nt  a s  r e but t a l  wi t ne s s e s .   The
c our t  ma y wa i ve  t hi s  s ubs e c t i on whe n i t
de t e r mi ne s  t ha t  t he  a ppr opr i a t e  wi t ne s s e s
ot he r wi s e  woul d not  be  a va i l a bl e .

The  Supr e me  Cour t  ha s  s t a t e d t he  f ol l owi ng i n  c ons t r ui ng t hi s

s t a t ut e :

We  s e e  no a mbi gui t y  or  l a c k of  c l a r i t y  i n  t he
di c t a t e s  of  T. C. A.  Se c .  29- 26- 115.   I t
pr ovi de s  une qui voc a l l y  t ha t  e a c h of  t he  t hr e e
ba s i c  e l e me nt s  of  a  me di c a l  ma l pr a c t i c e
a c t i on- - t he  s t a nda r d of  c a r e ,  t he  br e a c h of
t he  s t a nda r d,  a nd pr oxi ma t e  c a us e - - be  pr ove n
by t e s t i mony of  e xpe r t s  who we r e  l i c e ns e d a nd
pr a c t i c i ng i n  Te nne s s e e  or  a  c ont i guous
bor de r i ng s t a t e  dur i ng t he  ye a r  pr e c e di ng t he
da t e  t ha t  t he  a l l e ge d i nj ur y or  wr ongf ul  a c t
oc c ur r e d.  

Pay ne  v .  Cal dwe l l ,  796 S. W. 2d 142,  143 ( Te nn.  1990) .   

I n  movi ng f or  s umma r y j udgme nt  i n  a  ma l pr a c t i c e  c a s e ,  a

de f e nda nt  mus t  pr e s e nt  f a c t s  r e f ut i ng t he  ope r a t i ve  a l l e ga t i ons
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of  t he  pl a i nt i f f ’ s  c ompl a i nt  a s  t o a t  l e a s t  one  of  t he  t hr e e

e l e me nt s  e nume r a t e d i n  t he  s t a t ut e .   Whi t e  v .  Me t hodi s t  Hos p.

Sout h,  844 S. W. 2d 642,  648 ( Te nn. App.  1992) .   Dr .  Ba ugus s ’

a f f i da vi t  a ddr e s s e s  a l l  t hr e e .   He  s t a t e s ,  a s  not e d e a r l i e r ,  t ha t

he  i s  f a mi l i a r  wi t h t he  l oc a l  s t a nda r d of  c a r e ,  t ha t  he  di d not

br e a c h t ha t  s t a nda r d i n  a ny wa y,  a nd t ha t  Br ya nt ’ s  c ondi t i on wa s

not  pr oxi ma t e l y c a us e d by a ny ne gl i ge nc e  on hi s  pa r t .

I n  r e s i s t i ng Dr .  Ba ugus s ’  mot i on,  Br ya nt  r e l i e s

pr i ma r i l y on Dr .  Al t s hul e r ’ s  a f f i da vi t .   He  a r gue s  t ha t  t hi s

a f f i da vi t  ne ga t e s  t he  de f e nda nt ’ s  a f f i da vi t .   We  di s a gr e e .   Dr .

Al t s hul e r  doe s  not  s t a t e  t ha t  he  i s  f a mi l i a r  wi t h t he  r e c ogni z e d

s t a nda r d of  a c c e pt a bl e  pe r i odont a l  pr a c t i c e  i n  Bl ount  Count y or  a

s i mi l a r  c ommuni t y.   Br ya nt  r e c ogni z e s  t hi s  de f i c i e nc y but

c ont e nds  t ha t  s i nc e  Dr .  Al t s hul e r  s t a t e s  t ha t  “ t he  s t a nda r d of

c a r e  e xpe c t e d of  a  qua l i f i e d,  l i c e ns e d de nt i s t  wa s  not  me t  by Dr .

Ba ugus s , ”  i t  c a n be  i nf e r r e d t ha t  Dr .  Al t s hul e r  knows  t he

s t a nda r d of  c a r e  i n  a  c ommuni t y s uc h a s  Bl ount  Count y.   Aga i n,  we

di s a gr e e .   The  s t a t ut e ,  T. C. A.  §  29- 26- 115,  c l e a r l y  r e qui r e s  t he

pl a i nt i f f  t o  a f f i r ma t i ve l y pr ove  t he  r e c ogni z e d s t a nda r d of

a c c e pt a bl e  pr of e s s i ona l  pr a c t i c e  “ i n  t he  c ommuni t y i n  whi c h [ t he

de f e nda nt ]  pr a c t i c e s  or  i n  a  s i mi l a r  c ommuni t y. ”   We  c a nnot

a s s ume  t ha t  Dr .  Al t s hul e r - - who doe s  not  pr a c t i c e  i n  Bl ount

Count y- - knows  t he  s t a nda r d of  pr of e s s i ona l  c a r e  i n  t he  Bl ount

Count y a r e a  or  i n  a  s i mi l a r  c ommuni t y.   Dr .  Al t s hul e r ’ s

s t a t e me nt - - t ha t  Dr .  Ba ugus s  di d not  me a s ur e  up t o  t he  “ s t a nda r d

of  c a r e  e xpe c t e d of  a  qua l i f i e d l i c e ns e d de nt i s t ” - - doe s  not
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pe r mi t  us  t o  ma ke  t he  “ l e a p of  f a i t h”  ur ge d by t he  pl a i nt i f f .  

The  s t a t e me nt  quot e d f r om Dr .  Al t s hul e r ’ s  a f f i da vi t  be gs  t he

que s t i on.   Wha t  i s  t he  l oc a l e  of  t he  s t a nda r d t o  whi c h Dr .

Al t s hul e r  ma ke s  r e f e r e nc e ?   We  do not  know t he  a ns we r  t o  t hi s

que s t i on f r om hi s  a f f i da vi t .   Thi s  de f i c i e nc y i s  f a t a l  t o t he

pl a i nt i f f ’ s  c l a i m of  ma l pr a c t i c e .

Pe r t i ne nt  Te nne s s e e  c a s e l a w i s  c l e a r  i n  r e qui r i ng

e xpe r t  t e s t i mony on a l l  t hr e e  e l e me nt s  of  t he  s t a t ut e ,  i nc l udi ng

knowl e dge  of  t he  r e l e va nt  s t a nda r d of  pr of e s s i ona l  c a r e .   Se e ,

e . g . ,  Pay ne ,  796 S. W. 2d a t  143.   Fur t he r ,  t he  c a s e s  t ha t  de a l

wi t h t he  i s s ue  of  a  me di c a l  e xpe r t ’ s  f a mi l i a r i t y ( or  l a c k

t he r e of )  wi t h l oc a l  s t a nda r ds  of  pr a c t i c e  c l e a r l y i mpl y t ha t  t he

a s s umpt i on s ugge s t e d by t he  pl a i nt i f f  i s  one  t ha t  we  c a nnot  ma ke .  

Cf .  Ay e r s ,  689 S. W. 2d 155;  Car dwe l l  v .  Be c ht ol ,  724 S. W. 2d 739,

754 ( Te nn.  1987)  ( a f f i r mi ng di r e c t e d ve r di c t  f or  de f e nda nt  whe r e

no a dmi s s i bl e  e vi de nc e  on l oc a l  s t a nda r d of  c a r e  wa s  pr e s e nt e d) ;

Os l e r  v .  Bur ne t t ,  No.  02A01- 9202- CV- 00046,  1993 WL 90381

( Te nn. App. ,  W. S. ,  f i l e d Ma r c h 30,  1993,  Cr a wf or d,  J . ) ;  Moor e  v .

Wal wy n,  No.  01A01- 9507- CV- 00295,  1996 WL 17143 ( Te nn. App. ,  f i l e d

J a n.  19,  1996,  Le wi s ,  J . ) ;  Roddy  v .  Vol unt e e r  Me d.  Cl i ni c ,  I nc . ,

No.  03A01- 9506- CV- 00194,  1996 WL 79487 ( Te nn. App. ,  f i l e d Fe b.  26,

1996,  Sa nde r s ,  J . ) .

Al t hough we  ha ve  c onc l ude d t ha t  t he  ma l pr a c t i c e

s t a t ut e s  a nd r e l e va nt  c a s e l a w do not  a l l ow us  t o  a s s ume  t ha t  Dr .

Al t s hul e r  knows  t he  a ppr opr i a t e  s t a nda r d of  c a r e ,  we  mus t  go
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f ur t he r .   Thi s  i s  be c a us e  Br ya nt ’ s  own a f f i da vi t  pr e s e nt s  t he

i s s ue  of  whe t he r  t he  r e l e va nt  s t a nda r d ha s  be e n e f f e c t i ve l y

e s t a bl i s he d by c omme nt s  a l l e ge dl y ma de  by Dr .  Ba ugus s  i n  Br ya nt ’ s

pr e s e nc e .   The  Supr e me  Cour t  ha s  he l d t ha t  “ t he  s t a nda r d of  c a r e

ma y be  e s t a bl i s he d by t he  de f e nda nt ’ s  own a dmi s s i ons .  .  . ”  

Car dwe l l ,  724 S. W. 2d a t  754;  Tut t on v .  Pat t e r s on,  714 S. W. 2d 268,

270 ( Te nn.  1986) .   Br ya nt  ha s  s wor n t o  t he  f ol l owi ng i n  hi s

a f f i da vi t :

Whi l e  Dr .  Ba ugus s  wa s  pe r f or mi ng s ur ge r y upon
me ,  he  c omme nt e d i n  my pr e s e nc e  t o  hi s
a s s i s t a nt  t ha t  he  ne e de d a  s ma l l e r  t ool  i n
or de r  t o  pr ope r l y pe r f or m t he  s ur ge r y.  He
s t a t e d t ha t  he  l ooke d di l i ge nt l y  f or  s uc h a
t ool ,  but  none  wa s  i mme di a t e l y a va i l a bl e ,  s o
he  pr e c e de d [ s i c ]  wi t h t he  s ur ge r y a nywa y.   

We  a c c e pt  t hi s  s t a t e me nt  a s  t r ue  f or  s umma r y j udgme nt  pur pos e s . 4 

Dr .  Ba ugus s  doe s  not  s pe c i f i c a l l y  de ny ma ki ng t hi s  s t a t e me nt  i n

hi s  a f f i da vi t ,  nor  doe s  he  di s c us s  t he  s ur gi c a l  i ns t r ume nt s  us e d

by hi m i n t he  c our s e  of  t he  s ur ge r y.   He  i ns t e a d r e l i e s  upon hi s

ge ne r a l  de ni a l  of  a ny a nd a l l  ne gl i ge nc e  i n  hi s  a f f i da vi t .

The  “ a dmi s s i on”  r e l i e d upon by t he  pl a i nt i f f  i s  of  no

a va i l  t o  hi m.   The r e  i s  no e xpe r t  t e s t i mony be f or e  us  t ha t  t he

us e  of  t he  “ t ool , ”  ot he r wi s e  uni de nt i f i e d,  e mpl oye d by Dr .

Ba ugus s  c ons t i t ut e s  a  de vi a t i on f r om t he  “ r e c ogni z e d s t a nda r d of

a c c e pt a bl e  pr of e s s i ona l  pr a c t i c e . ”   We  c a nnot  f i nd a  de vi a t i on



5
The affidavit of an individual cannot be used to prove an expert

opinion outside the affiant’s field of competency.  Bowman, 547 S.W.2d at 531.

11

ba s e d on Br ya nt ’ s  a f f i da vi t , 5 a nd t he  s ubj e c t  i s  not  a ddr e s s e d i n

Dr .  Al t s hul e r ’ s  a f f i da vi t .

I V

The  a f f i da vi t s  s ubmi t t e d by t he  pl a i nt i f f  a r e  a l s o

de f i c i e nt  on t he  r e qui r e d e l e me nt  of  pr oxi ma t e  c a us e .   Dr .

Al t s hul e r ’ s  a f f i da vi t  i s  e nt i r e l y s i l e nt  on t hi s  i s s ue .   The

ma l pr a c t i c e  s t a t ut e s  a r e  c l e a r  t ha t  a  pl a i nt i f f  mus t  pr ovi de

c ompe t e nt  e xpe r t  me di c a l  t e s t i mony pr ovi ng t ha t  “ [ a ] s  a  pr oxi ma t e

r e s ul t  of  t he  de f e nda nt ’ s  ne gl i ge nt  a c t  or  omi s s i on,  t he

pl a i nt i f f  s uf f e r e d i nj ur i e s  whi c h woul d not  ot he r wi s e  ha ve

oc c ur r e d. ”   T. C. A.  §  29- 26- 115( a ) ( 3) .   Ge ne r a l l y  s pe a ki ng,

a ppl i c a bl e  Te nne s s e e  c a s e l a w r e qui r e s  e xpe r t  t e s t i mony on t he

i s s ue  of  pr oxi ma t e  c a us e .   Bowman,  547 S. W. 2d a t  530- 31 ( “ I t  i s

t he  e s t a bl i s he d l a w i n Te nne s s e e  t ha t  ma l pr a c t i c e  a c t i ons

i nvol vi ng i s s ue s  of  .  .  .  pr oxi ma t e  c a us e  r e qui r e  e xpe r t

t e s t i mony.  .  . ” ) ;  Dol an,  648 S. W. 2d a t  654 ( “ I n me di c a l

ma l pr a c t i c e  c a s e s  c a us a t i on i s  ge ne r a l l y  a  ma t t e r  r e qui r i ng

e xpe r t  t e s t i mony. ” ) .

Onc e  a  de f e nda nt  ha s  f i l e d a  pr ope r l y s uppor t e d mot i on

f or  s umma r y j udgme nt ,  t he  f a i l ur e  of  t he  pl a i nt i f f  t o  r a i s e  a n

i s s ue  of  ma t e r i a l  f a c t  r e ga r di ng t he  pr oxi ma t e  c a us e  of  t he

pl a i nt i f f ’ s  i nj ur i e s  r e nde r s  hi s  or  he r  c a s e  r i pe  f or  s umma r y
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j udgme nt .   The  Dol an c our t  s t a t e d t he  f ol l owi ng on t hi s  poi nt :

The  r ul e  r e qui r e s ,  i n  t he  f i na l  a na l ys i s ,
t ha t  pl a i nt i f f s  i n  ma l pr a c t i c e  a c t i ons  mus t
c ome  f or wa r d.  .  . wi t h  e xpe r t  opi ni on on t he
i s s ue s  of  ne gl i ge nc e  a nd pr oxi ma t e  c a us e  t o
ma ke  out  a  ge nui ne  i s s ue  of  ma t e r i a l  f a c t ,  or
f a c e  t he  l i ke l i hood of  s umma r y j udgme nt  i n
f a vor  of  t he  de f e nda nt s .  .  . Our  e xa mi na t i on
of  t he  r e c or d r e ve a l s  no e xpe r t  t e s t i mony
e s t a bl i s hi ng a  c a us a l  c onne c t i on be t we e n t he
a l l e ge d ne gl i ge nc e  of  t he  t r e a t i ng phys i c i a n
a nd t he  ul t i ma t e  c a us e  of  de a t h.  

Dol an,  648 S. W. 2d a t  653- 54.   The  Dol an c our t  a f f i r me d a  gr a nt  of

s umma r y j udgme nt  t o  t he  de f e nda nt .   I d .   Se e  al s o Hal l  v .  Ramos ,

No.  01A01- 9007- 00261,  1991 WL 27372 ( Te nn. App. ,  M. S. ,  f i l e d Ma r c h

6,  1991,  Ca nt r e l l ,  J . )  ( a f f i r mi ng s umma r y j udgme nt  be c a us e

pl a i nt i f f s  f a i l e d “ t o c ome  f or wa r d wi t h pr oof  s howi ng a  ge nui ne

i s s ue  on t he  que s t i on of  c a us a t i on. ” ) .

Si nc e  Br ya nt ’ s  pr oof  ha s  f a i l e d t o  c r e a t e  a  ge nui ne

i s s ue  of  f a c t  on c a us a t i on,  t hi s  i s  a not he r  r e a s on why we  mus t

a f f i r m t he  t r i a l  c our t ’ s  gr a nt  of  s umma r y j udgme nt  a s  t o  t he

pl a i nt i f f ’ s  c a us e  of  a c t i on f or  ma l pr a c t i c e .  
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V

Fi na l l y,  we  t ur n t o Br ya nt ’ s  ot he r  c l a i m- - t ha t  Dr .

Ba ugus s  pe r f or me d s ur ge r y on hi m wi t hout  hi s  i nf or me d c ons e nt .  

Br ya nt ’ s  a f f i da vi t  c ont a i ns  t he  f ol l owi ng s t a t e me nt :

I n my Compl a i nt  I  a l l e ge  t ha t  Dr .  Ba ugus s
f a i l e d t o  pr ovi de  me  wi t h t he  pr ope r  i nf or me d
c ons e nt .   Thi s  Compl a i nt  wa s  not  a ddr e s s e d i n
hi s  Af f i da vi t .   St a ndi ng a l one ,  t ha t
Compl a i nt  i n  a nd of  i t s e l f  i s  e nough t o
j us t i f y  t he  de ni a l  of  Summa r y J udgme nt  on t he
be ha l f  of  t he  De f e nda nt .   I t  i s  my t e s t i mony
t ha t  Dr .  Ba ugus s  f a i l e d t o  i nf or m me  of  t he
pos s i bl e  c onf l i c t s  [ s i c ]  or  of  t he  pos s i bl e
c ompl i c a t i ons  a nd pr obl e ms  whi c h c oul d oc c ur
a s  a  r e s ul t  of  t he  s ur ge r y.

Br ya nt ’ s  s t a t e me nt  t ha t  t he  i nf or me d c ons e nt  c l a i m “ wa s  not

a ddr e s s e d i n  [ Dr .  Ba ugus s ’ ]  Af f i da vi t ”  ove r l ooks  t he  f ol l owi ng

s t a t e me nt  i n t ha t  a f f i da vi t :

I t  i s  f ur t he r  my opi ni on wi t hi n a  r e a s ona bl e
de nt a l  c e r t a i nt y t ha t  t he  r a r e  pot e nt i a l  f or
ne r ve  i nj ur y i n  t hi s  pr oc e dur e  doe s  not
r e qui r e  de s c r i pt i on of  t hi s  c ompl i c a t i on i n
obt a i ni ng i nf or me d c ons e nt .  

Br ya nt ’ s  e xpe r t ,  Dr .  Al t s hul e r ,  di d not  a ddr e s s  whe t he r  Dr .

Ba ugus s  s houl d ha ve  a dvi s e d t he  pl a i nt i f f  t ha t  numbne s s  of  t he

f a c e  mi ght  r e s ul t  f r om t he  s ur ge r y.   Eve n i f  he  ha d,  hi s  f a i l ur e

t o i ndi c a t e  t ha t  he  wa s  a wa r e  of  t he  r e l e va nt  s t a nda r d of

a c c e pt a bl e  pr of e s s i ona l  pr a c t i c e  woul d ha ve  r e nde r e d hi s

t e s t i mony i na dmi s s i bl e  a nd he nc e  not  s ubj e c t  t o  c ons i de r a t i on i n
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t hi s  c a s e .   

The  ma l pr a c t i c e  s t a t ut e s  a ga i n pr ovi de  gui da nc e  f or  t he

de t e r mi na t i on of  t hi s  i s s ue .   T. C. A.  §  29- 26- 118 s t a t e s  a s

f ol l ows :

I n a  ma l pr a c t i c e  a c t i on,  t he  pl a i nt i f f  s ha l l
pr ove  by e vi de nc e  a s  r e qui r e d by § 29- 26-
115( b)  t ha t  t he  de f e nda nt  di d not  s uppl y
a ppr opr i a t e  i nf or ma t i on t o  t he  pa t i e nt  i n
obt a i ni ng hi s  i nf or me d c ons e nt  ( t o  t he
pr oc e dur e  out  of  whi c h pl a i nt i f f ’ s  c l a i m
a l l e ge dl y a r os e )  i n  a c c or da nc e  wi t h t he
r e c ogni z e d s t a nda r d of  a c c e pt a bl e
pr of e s s i ona l  pr a c t i c e  i n  t he  pr of e s s i on a nd
t he  s pe c i a l t y ,  i f  a ny,  t ha t  t he  de f e nda nt
pr a c t i c e s  i n  t he  c ommuni t y i n  whi c h he
pr a c t i c e s  a nd i n s i mi l a r  c ommuni t i e s .   

Thus ,  by i t s  c l e a r  t e r ms ,  t he  s t a t ut e  r e qui r e s  e xpe r t  t e s t i mony

on t he  r e l e va nt  s t a nda r d of  c a r e  i n  pr ovi di ng “ a ppr opr i a t e

i nf or ma t i on”  f or  i nf or me d c ons e nt .   I n  Ge r man v .  Ni c hopoul os ,  577

S. W. 2d 197 ( Te nn. App.  1978) ,  t he  c our t  s t a t e d t he  f ol l owi ng on

i nf or me d c ons e nt :

Li a bi l i t y  pr e di c a t e d on t he  doc t r i ne  of
i nf or me d c ons e nt .  .  . i s  pr e di c a t e d upon
ne gl i ge nc e  of  t he  phys i c i a n i n  t he  f a i l ur e  t o
r e a s ona bl y a dvi s e  t he  pa t i e nt  r e ga r di ng t he
t r e a t me nt  r e c omme nde d.   The  ne c e s s a r y r e s ul t
of  t ha t  f a i l ur e  i s  t ha t  a ny c ons e nt  gi ve n by
t he  pa t i e nt  f or  t ha t  t r e a t me nt  i s  s a i d t o be
wi t hout  a n i nf or me d or  knowl e dge a bl e  c ons e nt .
.  .  .  Howe ve r ,  i n  or de r  t o  r e c ove r  unde r  t hi s
t he or y i n  a  me di c a l  ma l pr a c t i c e  c a s e ,  t he r e
mus t  be  s ome  me di c a l  t e s t i mony a s  t o  t he
us ua l  a nd c us t oma r y a dvi c e  gi ve n t o  pa t i e nt s
t o  pr oc ur e  c ons e nt  i n  s i mi l a r  s i t ua t i ons .   
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  * * * *

The r e  i s  s i mpl y no c ompe t e nt  pr oof  t ha t
pr e s e nt s  a ny j ur y i s s ue .   Couns e l  i ns i s t s
t ha t  s i mpl y be c a us e  pl a i nt i f f  t e s t i f i e d t ha t
no one  t ol d he r  of  a ny pos s i bl e  r i s ks  pr i or
t o r e c e i vi ng t he  i nj e c t i on,  a  Pr i ma  f a c i e
c a s e  ba s e d on l a c k of  i nf or me d c ons e nt  wa s
ma de  out .   We  di s a gr e e  a nd hol d,  a s  di d t he
Mi ddl e  Se c t i on of  t hi s  Cour t  i n  a n unr e por t e d
c a s e ,  t ha t ,  i n  ma t t e r s  of  i nf or me d c ons e nt
t he  pl a i nt i f f  ha s  t he  bur de n of  pr ovi ng by
e xpe r t  me di c a l  e vi de nc e ,  ( a )  wha t  a
r e a s ona bl e  me di c a l  pr a c t i t i one r  of  t he  s a me
or  s i mi l a r  c ommuni t i e s  unde r  t he  s a me  or
s i mi l a r  c i r c ums t a nc e s  woul d ha ve  di s c l os e d t o
t he  pa t i e nt  a bout  a t t e nda nt  r i s ks  i nc i de nt  t o
a  pr opos e d di a gnos i s  or  t r e a t me nt  a nd ( b)
t ha t  t he  de f e nda nt  de pa r t e d f r om t he  nor m.

Ge r man,  577 S. W. 2d a t  202,  204;  Car dwe l l ,  724 S. W. 2d a t  750.   The

r e a s on f or  t he  r ul e  r e qui r i ng e xpe r t  t e s t i mony i s  obvi ous :

c our t s ,  l a c ki ng t he  be ne f i t  of  me di c a l  t r a i ni ng,  ha ve  no wa y of

knowi ng wha t  i nf or ma t i on c us t oma r i l y  s houl d be  t r a ns mi t t e d t o  a

pa t i e nt  i n  or de r  t o  a l l ow hi m or  he r  t o  ma ke  a n i nf or me d de c i s i on

a bout  a  me di c a l  pr oc e dur e .   Dr .  Ba ugus s  ha s  s wor n t ha t  t he

c ondi t i on of  whi c h Br ya nt  c ompl a i ns  i s  s o “ r a r e ”  a s  not  t o

r e qui r e  di s c l os ur e  f or  i nf or me d c ons e nt .   Br ya nt  di d not

c ont r ove r t  t hi s  a s s e r t i on t hr ough e xpe r t  t e s t i mony,  a s  r e qui r e d

by t he  s t a t ut e  a nd r e l e va nt  c a s e l a w.

Br ya nt  poi nt s  out  t ha t  Dr .  Ba ugus s ’  a f f i da vi t  f a i l s  t o

s t a t e  t ha t  he  a dvi s e d Br ya nt  of  any  r i s ks  a s s oc i a t e d wi t h t he

s ur ge r y.   He  s e e ms  t o  a r gue  t ha t  t hi s  f a i l ur e  i n  s ome  wa y r e nde r s

t he  de f e nda nt ’ s  mot i on a s  t o  t he  i nf or me d c ons e nt  i s s ue

i na de qua t e .   The  a ns we r  t o  t hi s  c ont e nt i on i s  t ha t  f a i l ur e  t o
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i nf or m a  pa t i e nt  of  a  r i s k t ha t  doe s  not  r i pe n i nt o a  c ondi t i on

a s  a  r e s ul t  of  t he  s ur ge r y i s  i mma t e r i a l  a s  t o  whe t he r  i nf or me d

c ons e nt  wa s  gi ve n.   I n  s uc h a  s i t ua t i on,  no i nj ur y e qua l s  no

c a us e  of  a c t i on.   The  c r i t i c a l  que s t i on i s  wha t ,  i f  a nyt hi ng,  wa s

r e qui r e d t o  be  s a i d,  a nd wha t  wa s  s a i d,  a bout  t he  c ondi t i on t ha t

di d  r e s ul t  f r om t he  s ur ge r y.

Summa r y j udgme nt  a ga i ns t  t he  pl a i nt i f f  on t he  i nf or me d

c ons e nt  i s s ue  wa s  pr ope r .   

For  t he  a f or e me nt i one d r e a s ons ,  t he  j udgme nt  of  t he

t r i a l  c our t  i s  a f f i r me d a nd t hi s  c a s e  i s  r e ma nde d f or  c ol l e c t i on

of  c os t s  a s s e s s e d be l ow,  pur s ua nt  t o  a ppl i c a bl e  l a w.   Cos t s  on

a ppe a l  a r e  t a xe d a nd a s s e s s e d t o  a ppe l l a nt .  

_____________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .
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