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O P I  N I  O N

Mc Mur r a y,  J .

The  pa r t i e s  t o  t hi s  a ppe a l  we r e  di vor c e d i n  Al a ba ma .   At  t he

t i me  of  t he  di vor c e ,  t he  pa r t i e s  ha d one  mi nor  c hi l d .   Cus t ody wa s



1
Th e r e  i s  n o  i s s u e  o n  t h i s  a p p e a l  a s  t o  c h i l d  s u p p o r t .

2
Wh i l e  a l l  f i f t y  s t a t e s  h a v e  p a s s e d  a  v e r s i o n  o f  t h e  " Un i f o r m Ch i l d  Cu s t o d y

J u r i s d i c t i o n  Ac t "  a n d h a v e  g e n e r a l l y  l a b e l e d  t h e m a s  t h e  u n i f o r m a c t ,  t h e  a c t s  o f

t h e  s e v e r a l  j u r i s d i c t i o n s  a r e  f a r  f r o m u n i f o r m.   Th e r e  i s  n o  s i g n i f i c a n t  d i f f e r e n c e

b e t we e n  t h e  a c t s  o f  Te n n e s s e e  a nd  Al a b a ma .

2

gi ve n t o t he  pl a i nt i f f .   Pl a i nt i f f  a nd t he  mi nor  c h i l d  move d t o

Te nne s s e e  a nd a t  t he  t i me  of  t he  he a r i ng i n  t hi s  c a us e  ha d be e n

l i vi ng he r e  f or  s ome  e i ght e e n mont hs .   The  pl a i nt i f f  f i l e d a

" Pe t i t i on f or  Cont e mpt  a nd Pe t i t i on f or  Modi f i c a t i on of  Vi s i t a t i on"

i n t he  Four t h Ci r c ui t  Cour t  of  Knox Count y ,  Te nne s s e e .   Af t e r  a

he a r i ng ( on a r gume nt  onl y) ,  t he  c our t  r ul e d t ha t  i t  d i d  not  ha ve

j ur i s di c t i on t ouc hi ng ma t t e r s  of  c hi l d  s uppor t . 1  The  c our t  f ur t he r

r ul e d t ha t  i t  d i d  ha ve  j ur i s di c t i on on t hos e  ma t t e r s  c onc e r ni ng

c us t ody a nd vi s i t a t i on but  de c l i ne d " t o  e xe r c i s e  j ur i s di c t i on . . .

unt i l  Al a ba ma  de f e r r e d t o  Te nne s s e e . "   Pl a i nt i f f ' s  pe t i t i on wa s

di s mi s s e d.   Thi s  a ppe a l  r e s ul t e d.   We  r e ve r s e  t he  j udgme nt  of  t he

t r i a l  c our t .

The  s ol e  i s s ue  be f or e  us  i s  whe t he r  t he  t r i a l  c our t  e r r e d i n

de c l i ni ng t o  e xe r c i s e  j ur i s di c t i on unde r  t he  Uni f or m Chi l d Cus t ody

J ur i s di c t i on Ac t  ( T. C. A.  §  36- 6- 201,  e t  s e q. ,  a nd Al a .  Code  Ann.  §

30- 3- 20,  e t  s e q. )  a nd t he  Fe de r a l  Pa r e nt a l  Ki dna pi ng Pr e ve nt i on Ac t

of  1980,  28 U. S. C. A.  §  1738,  a nd a l l  r e l e va nt  Te nne s s e e  La w. 2

For  a l l  pr a c t i c a l  pur pos e s  a nd i ns of a r  a s  t hi s  c a s e  i s

c onc e r ne d t he  Al a ba ma  a nd Te nne s s e e  s t a t ut e s  a r e  i de nt i c a l .   We
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ha ve  s e t  out  t he  pe r t i ne nt  pa r t s  of  t he  a ppl i c a bl e  s t a t ut e s  f r om

e a c h j ur i s di c t i on i n  t he  a t t a c he d a ppe ndi x.

Unde r  t he  Te nne s s e e  Ac t ,  " h ome  s t a t e "  i s  de f i ne d i n  T. C. A.  §

36- 6- 202 a s  f ol l ows :

( 5)  " Home  s t a t e "  me a ns  t he  s t a t e  i n  whi c h t he  c hi l d
i mme di a t e l y pr e c e di ng t he  t i me  i nvol ve d l i ve d wi t h s uc h
c hi l d ' s  pa r e nt s ,  a  pa r e nt  or  a  pe r s on a c t i ng a s  pa r e nt ,
f or  a t  l e a s t  s i x  ( 6)  c ons e c ut i ve  mont hs ,  a nd i n  t he  c a s e
of  a  c hi l d  l e s s  t ha n s i x  ( 6)  mont hs  ol d t he  s t a t e  i n
whi c h t he  c hi l d  l i ve d f r om bi r t h  wi t h a ny of  t he  pe r s ons
me nt i one d.  Pe r i ods  of  t e mpor a r y a bs e nc e  of  a ny of  t he
na me d pe r s ons  a r e  c ount e d a s  pa r t  of  t he  s i x  ( 6)  mont hs
or  ot he r  pe r i od;

*     *      *      *

Se c t i on 30- 3- 22( 5)  of  t he  Al a ba ma  c ode  de f i ne s  " h ome  s t a t e "  a s

f ol l ows :  

Home  s t a t e .  The  s t a t e  i n whi c h t he  c hi l d ,  i mme di -
a t e l y pr e c e di ng  t he  t i me  i nvol ve d,  l i ve d wi t h hi s
pa r e nt s ,  a  pa r e nt ,  or  a  pe r s on a c t i ng a s  pa r e nt ,  f or  a t
l e a s t  s i x  c ons e c ut i ve  mont hs ,  a nd i n  t he  c a s e  of  a  c hi l d
l e s s  t ha n s i x  mont hs  ol d t he  s t a t e  i n  whi c h t he  c hi l d
l i ve d f r om bi r t h  wi t h a ny of  t he  pe r s ons  me nt i one d.
Pe r i ods  of  t e mpor a r y a bs e nc e  of  a ny of  t he  na me d pe r s ons
a r e  c ount e d a s  pa r t  of  t he  s i x- mont h or  ot he r  pe r i od;

I t  i s  r e a di l y  a ppa r e nt  t ha t  t he s e  de f i ni t i ons  f or  a l l

pr a c t i c a l  pur pos e s  a r e  i de nt i c a l .   I t  i s  undi s put e d t ha t  t he  c hi l d

ha s  l i ve d i n  Te nne s s e e  mor e  t ha n s i x  mont hs .   Wi t hout  que s t i on,

unde r  e i t he r  t he  Al a ba ma  or  Te nne s s e e  s t a t ut e ,  Te nne s s e e  i s  t he
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" home  s t a t e "  of  t he  c hi l d  i nvol ve d i n  t hi s  c a s e ,  howe ve r ,  we  not e

t ha t  " home  s t a t e "  i s  not  s uf f i c i e nt ,  a l one ,  t o  a ut hor i z e  t he

e xe r c i s e  of  j ur i s di c t i on by t he  c our t s  of  t he  home  s t a t e .   A " home

s t a t e "  i s  de ni e d t he  a ut hor i t y t o e xe r c i s e  i t s  j ur i s di c t i on i f  a t

t he  t i me  of  t he  f i l i ng of  a  pe t i t i on i n t he  home  s t a t e ,  a  pr oc e e d-

i ng c onc e r n i ng  c us t ody of  t he  c hi l d  wa s  pe ndi ng i n  a  c our t  of

a not he r  s t a t e  a nd t ha t  s t a t e  wa s  e xe r c i s i ng j ur i s di c t i on s ubs t a n-

t i a l l y  i n  c onf or mi t y wi t h t he  Uni f or m Cus t ody a nd Vi s i t a t i on Ac t .

Se e  T. C. A.  §  36- 6- 207;  Al a .  Code  § 30- 3- 26;  a nd,  U. S. C.  §  1738A( g)

— a l l  of  whi c h c ont a i n  i de nt i c a l  pr ovi s i ons .   Se e  a l s o Cul p v.

Cul p,  917 S. W. 2d 233 ( Te nn.  App.  1995) .

I n Br own v.  Br own,  847 S. W. 2d 496 ( Te nn.  1993)  t he  Supr e me

Cour t  gr a nt e d pe r mi s s i on t o  a ppe a l  t o  e xa mi ne  j ur i s di c t i on of  t he

Te nne s s e e  c our t s  i n  i nt e r s t a t e  c hi l d  c us t ody di s put e s  unde r  t he

Uni f or m Chi l d Cus t ody J ur i s di c t i on Ac t .   The  c our t  i n  Br own not e d

t ha t  t he  Te nne s s e e  Ac t  l i ke  t he  Fe de r a l  Pa r e nt a l  Ki dna pi ng

Pr e ve nt i on Ac t  pr i or i t i z e s  gr ounds  f or  t he  e xe r c i s e  of  c hi l d

c us t ody j ur i s di c t i on.   The  f i r s t  pr i or i t y unde r  bot h Te nne s s e e  La w

a nd t he  Fe de r a l  Ac t  i s  t o gr a nt  j ur i s di c t i on t o t he  " home  s t a t e . "

We  woul d go one  s t e p f ur t he r .   Bot h t he  Al a ba ma  s t a t ut e  ( Se c t i on

30- 3- 23 Al a .  Code )  a nd t he  Te nne s s e e  s t a t ut e  ( Se c t i on 36- 6- 203,

T. C. A. )  not  onl y pr i or i t i z e  j ur i s di c t i on,  t he y de ny j ur i s di c t i on t o

t he i r  own c our t s  whe n t he  c i r c ums t a nc e s  t he r e i n e nume r a t e d a r e  me t .

Ot he r wi s e  s t a t e d,  i f  t he  c i r c ums t a nc e s  e nume r a t e d i n  t he  s t a t ut e



5

a r e  not  me t  t he n t he r e  i s  no j ur i s di c t i on.   We  be l i e ve  t hi s  t o  be

i n ke e pi ng wi t h t he  l e gi s l a t i ve  i nt e nt  i n  a l l  a ppl i c a bl e  s t a t ut e s ,

f e de r a l  a nd s t a t e .

Si nc e  t he  Al a ba ma  s t a t ut e  i s ,  f or  a l l  pr a c t i c a l  pur pos e s ,

i de nt i c a l  t o  Te nne s s e e ' s ,  we  mus t  c onc l ude  t ha t  Al a ba ma  ha s

s i mi l a r l y pr i or i t i z e d j ur i s di c t i on i n  t he  s a me  wa y a nd ma nne r  a s

Te nne s s e e  a nd t he  Fe de r a l  Ac t  a nd upon Te nne s s e e  be c omi ng t he  home

s t a t e ,  Al a ba ma  l os t  j ur i s di c t i on.

Si nc e  t he  Te nne s s e e  Code ,  t he  Al a ba ma  Code  a nd t he  U. S.  Code

a l l  gi ve  f i r s t  pr i or i t y t o t he  " home  s t a t e "  c onc e pt ,  i t  i s

unne c e s s a r y t o  di s c us s  ot he r  ma nne r s  i n  whi c h a  s t a t e  ot he r  t ha n

t he  " h ome  s t a t e "  ma y e xe r c i s e  j ur i s di c t i on.

The  a ppe l l e e  a r gue s  vi gor ous l y t ha t  Al a ba ma  r e t a i ns  j ur i s di c -

t i on of  t he  c us t ody of  t he  c hi l d  i n  que s t i on unde r  Al a ba ma  La w.   I t

i s  i ns i s t e d by t he  de f e nda nt  t ha t  i n  Ex pa r t e  J . R. W. ,  667 So. 2d 74

( Al a .  1994) ,  t he  Al a ba ma  Supr e me  Cour t  de t e r mi ne d t ha t  " onc e  a

s t a t e  ha d obt a i ne d j ur i s di c t i on a nd r e nde r e d a n i ni t i a l  c us t ody

de t e r mi na t i on,  t he n t ha t  s t a t e  r e t a i ns  pr e f e r e nt i a l  j ur i s di c t i on

ove r  s ubs e que nt  pr oc e e di ngs  i n  a not he r  s t a t e  pur s ua nt  t o  Se c t i on

30- 3- 23 of  t he  Al a ba ma  Code . "   The  e r r or  of  t hi s  a r gume nt  i s

de mons t r a t e d by own Supr e me  Cour t ' s  opi ni on i n  I n  r e  St a t e  of



6

Te nne s s e e  e x r e l .  Coope r  v .  Ha mi l t on,  688 S. W. 2d 821 ( Te nn.  1985)

whe r e i n i t  i s  s a i d:

T. C. A.  §  36- 6- 203( a )  pr ovi de s  a s  f ol l ows :  

A c our t  of  t hi s  s t a t e  whi c h i s  c ompe t e nt  t o
de c i de  c hi l d  c us t ody ma t t e r s  ha s  j ur i s di c t i on
t o ma ke  a  c hi l d  c us t ody de t e r mi na t i on by
i ni t i a l  or  modi f i c a t i on de c r e e  i f :

( 1)  Thi s  s t a t e :  

( A)  I s  t he  home  s t a t e  of  t he  c hi l d a t  t he  t i me
of  t he  c omme nc e me nt  of  t he  pr oc e e di ng. . .  .  

Cl e a r l y ,  i n  t he  c a s e  of  a  modi f i c a t i on pr oc e e di ng,
t he  s t a t ut e  ha s  r e f e r e nc e  t o  t he  pe r i od of  t i me  pr i or  t o
t he  i ns t i t ut i on of  t ha t  pr oc e e di ng,  not  t o  t he  mont hs
pr e c e di ng t he  i ni t i a l  c us t ody de t e r mi na t i on.   Ot he r wi s e ,
no s t a t e  ot he r  t ha n t ha t  whi c h or i gi na l l y  r e nde r e d t he
c us t ody de c r e e  c oul d ha ve  a ut hor i t y  unde r  e i t he r  t he
f e de r a l  or  t he  s t a t e  s t a t ut e  t o modi f y a n i ni t i a l  a wa r d.

Si nc e  T. C. A.  §  36- 6- 203( a )  a nd Al a .  Code  § 30- 3- 23( a )  a r e

i de nt i c a l  i n t hi s  r e s pe c t ,  we  mus t  r e s pe c t f ul l y di s a gr e e  wi t h t he

pos i t i on t a ke n by t he  de f e nda nt .

We  mus t  di s a gr e e  wi t h t he  a r gume nt  a s  a dva nc e d by t he

de f e nda nt  f or  ye t  a not he r  r e a s on.   I n  Ex pa r t e  J . R. W. ,  t he  c our t

wa s  de a l i ng wi t h a  c a s e  whe r e i n Te xa s  ha d a s s ume d j ur i s di c t i on a t

a  t i me  whe n Al a ba ma  wa s  a c t i ve l y e xe r c i s i ng j ur i s di c t i on,  i . e . ,  t he

e xc e pt i on t o  t he  " home  s t a t e "  r ul e  not e d e a r l i e r  i n  t hi s  opi ni on.
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Th i s  s t a t e me n t  i s  n o t  i n c o r p o r a t e d  i n t o  t h e  f i n a l  j u d g me n t  o f  t h e  t r i a l  c o u r t

b u t  a p p e a r s  i n  t h e  c o u r t ' s  a n n o u n c e me n t  o f  i t s  d e c i s i o n  f r o m t h e  b e n c h .

7

I ns of a r  a s  we  a r e  a bl e  t o  a s c e r t a i n  f r om t he  r e c or d,  s uc h i s  not

t he  c a s e  h e r e .

Abs e nt  ongoi ng l i t i ga t i on i n  Al a ba ma  unde r  pr i or i t i z e d

j ur i s di c t i on,  Te nne s s e e ,  a s  t he  home  s t a t e ,  ha s  j ur i s di c t i on —

Al a ba ma  doe s  not .   The  t r i a l  c our t  he r e  a ppa r e nt l y  r e l i e d on a

s t a t e me nt  i n t he  Al a ba ma  de c r e e  t ha t  " [ j ] ur i s di c t i on be  a nd he r e by

i s  r e t a i ne d i n  t hi s  c a us e  a s  t o  a ny f ur t he r  or  f ut ur e  or de r s  or

de c r e e s  a s  t o  c a r e ,  c us t ody a nd ma i nt e na nc e  of  s a i d mi nor  c hi l d  a s

t he  c our t  ma y de e m pr ope r  a nd a s  c ha nge d c ondi t i ons  ma y r e qui r e . " 3

I t  s houl d be  r e me mbe r e d t ha t  c hi l d  c us t ody c a s e s  a r e  di f f e r e nt  f r om

mos t  ot he r  c a s e s  i n  t ha t  a  c our t  whi c h ha s  j ur i s di c t i on t o  r e nde r

a  c us t ody de c r e e ,  or di na r i l y  ha s  t he  i nhe r e nt  a ut hor i t y  t o  r e t a i n

t he  c a s e  on i t s  doc ke t  f or  f ut ur e  c us t ody que s t i ons  unt i l  t he  c hi l d

r e a c he s  i t s  ma j or i t y.   Thus ,  a  r e c i t a t i on  of  t he  c our t  i n i t s

j udgme nt  t ha t  i t  i s  r e t a i ni ng j ur i s di c t i on f or  t ha t  pur pos e  i s  pur e

s ur pl us a ge .   I f  s uc h a  pr ovi s i on i n  a  de c r e e  of  a  s i s t e r  s t a t e  we r e

s uf f i c i e nt  t o r e t a i n j ur i s di c t i on i n t ha t  s t a t e ,  i t  woul d nul l i f y

t he  pur pos e s  of  bot h t he  Fe de r a l  Pa r e nt a l  Ki dna pi ng Pr e ve nt i on Ac t

a nd t he  Uni f or m Chi l d Cus t ody J ur i s di c t i on Ac t .   I t  i s  e l e me nt a r y

j ur i s pr ude nc e  t ha t  i f  t he r e  i s  a  c onf l i c t  be t we e n a  s t a t e  l a w a nd

a  f e de r a l  l a w,  t he  f e de r a l  l a w mus t  pr e va i l  unde r  t he  Supr e ma c y

Cl a us e  of  t he  Uni t e d St a t e s  Cons t i t ut i on.   We  be l i e ve  t ha t  i t  i s

i mpl i c i t  i n  t he  Al a ba ma  de c r e e  t ha t  t he  Al a ba ma  Cour t  i nt e nde d t o
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r e t a i n j ur i s di c t i on onl y a s  l ong a s  t he  de c r e e  di d not  c onf l i c t

wi t h t he  Fe de r a l  Pa r e nt a l  Ki dna pi ng Pr e ve nt i on Ac t  a nd t he  Uni f or m

Chi l d Cus t ody J ur i s di c t i on Ac t .  Si nc e  Al a ba ma  ha d s t a t ut or i l y

pr i or i t i z e d j ur i s di c t i on gr a nt i ng t o  t he  " home  s t a t e "  f i r s t

pr i or i t y,  j ur i s di c t i on ve s t e d i n Te nne s s e e  upon Te nne s s e e  be c omi ng

t he  " h ome  s t a t e . "

I t ,  t he r e f or e ,  mus t  f ol l ow t ha t  t he  " home  s t a t e "  unde r  t he

pr i or i t i z e d j ur i s di c t i on s c he me  ha s  j ur i s di c t i on not wi t hs t a ndi ng a

pr ovi s i on i n a  s i s t e r  s t a t e ' s  de c r e e  t ha t  j ur i s di c t i on i s  r e t a i ne d

unl e s s  t he  j ur i s di c t i on i s  be i ng a c t i ve l y e xe r c i s e d a s  i n Ex pa r t e

J . R. W.   I n  t h i s  c a s e ,  a s  pr e vi ous l y not e d,  we  c a nnot  f r om t he

r e c or d be f or e  us ,  de t e r mi ne  whe t he r  t he  Al a ba ma  c our t  wa s  or  wa s

not  a c t i ve l y e xe r c i s i ng i t s  j ur i s di c t i on a t  t he  t i me  t h i s  a c t i on

wa s  i ns t i t ut e d.   I t  i s  i nc umbe nt  upon t he  t r i a l  c our t  t o  a s c e r t a i n ,

i n a  ma nne r  c ons i s t e nt  wi t h e xi s t i ng l a w,  whe t he r  t he  Al a ba ma  c our t

wa s  a c t i ve l y e xe r c i s i ng i t s  j ur i s di c t i on be f or e  de f e r r i ng  t o

Al a ba ma .   Se e  T. C. A.  §  36- 6- 210.

J ur i s di c t i on i s  l i mi t e d t o one  s t a t e  a t  a  t i me .  Se e  Wi l c ox v.

Wi l c ox,  862 S. W. 2d 533 ( Te nn.  App.  1993)  a nd Br own v.  Br own,  847

S. W. 2d 496 ( Te nn.  1993) .   We  be l i e ve  our  a na l ys i s  i s  i n  ke e pi ng

wi t h Wi l c ox a nd Br own.
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The  de f e nda nt  vi gor ous l y a s s e r t s  t ha t  U. S. C.  §  1738A( d)

pr ovi de s  f or  t he  c ont i nui ng j ur i s di c t i on of  a  s t a t e  c our t  whi c h ha s

ma de  a n i ni t i a l  c us t ody de t e r mi na t i on.

Se c t i on 1738A( d)  pr ovi de s  a s  f ol l ows :

( d) The  j ur i s di c t i on of  a  c our t  of  a  St a t e  whi c h
ha s  ma de  a  c hi l d  c us t ody de t e r mi na t i on c ons i s t e nt l y  wi t h
t he  pr ovi s i ons  of  t hi s  s e c t i on c ont i nue s  a s  l ong a s  t he
r e qui r e me nt s  of  s ubs e c t i on ( c ) ( 1)  of  t hi s  s e c t i on
c ont i nue s  t o  be  me t  a nd s uc h St a t e  r e ma i ns  t he  r e s i de nc e
of  t he  c hi l d  or  of  a ny c ont e s t a nt .

I t  s e e ms  c l e a r  t ha t  t he  de f e nda nt ' s  a r gume nt  ha s  me r i t  i f  t he

r e qui r e me nt s  of  s ubs e c t i on ( c ) ( 1)  c ont i nue d t o  be  me t  a t  t he  t i me

of  t he  f i l i ng of  t he  pr e s e nt  a c t i on.   The r e f or e ,  i t  i s  i nc umbe nt

upon us  t o  e xa mi ne  s ubs e c t i on ( c ) ( 1) .

Subs e c t i on ( c ) ( 1)  pr ovi de s  a s  f ol l ows :

A c hi l d  c us t ody de t e r mi na t i on ma de  by a  c our t  of  a
St a t e  i s  c ons i s t e nt  wi t h t he  pr ovi s i ons  of  t hi s  s e c t i on
onl y i f  —

( 1) s uc h c our t  has  j ur i s di c t i on  unde r  t he  l a w of
s uc h St a t e ;  ( e mpha s i s  a dde d) .

a nd

*     *      *      *
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We  r e s pe c t f ul l y  di s a gr e e  wi t h t he  de f e nda nt .   As  poi nt e d out

a bove ,  Al a ba ma  i n a dopt i ng i t s  ve r s i on of  t he  Uni f or m Chi l d Cus t ody

J ur i s di c t i on Ac t ,  di d not  s i mpl y de f e r  t o  a  " home  s t a t e "  but  de ni e d

t o i t s  c our t s  j ur i s di c t i on whe n a  s i s t e r  s t a t e  be c a me  t he  " home

s t a t e "  of  t he  c hi l d  unde r  t he  pl a i n t e r ms  of  Al a .  Code  § 30- 3- 23.

Al a ba ma  doe s  not  ha ve  j ur i s di c t i on a s  c ont e mpl a t e d i n  Se c t i on

1738A( c ) ( 1)  of  t he   Fe de r a l  Pa r e nt a l  Ki dna pi ng Pr e ve nt i on Ac t .

We  f i nd t ha t  s ubs e c t i on ( c ) ( 1)  doe s  not  a ppl y a nd,  t he r e f or e ,

i t  doe s  not  pr e s e r ve  t he  j ur i s di c t i on of  t he  Al a ba ma  c our t .

I n a  f i na l  a r gume nt ,  t he  de f e nda nt  que s t i on t he  c or r e c t ne s s  of

t he  Cour t ' s  de c i s i on i n Br own,  a s s e r t i ng t ha t  t he  e a r l i e r  de c i s i on

i n Coope r  ha s  not  be e n ove r r ul e d a nd t ha t  t he  a na l ys i s  c ont a i ne d

t he r e i n i s  c or r e c t  a nd i n  a c c or da nc e  wi t h f e de r a l  c a s e  l a w.   We  a r e

not  a t  l i be r t y  t o  que s t i on t he  de c i s i on i n  Br own.   Any c onf l i c t s  i n

Br own a nd Coope r  mus t  be  r e s ol ve d i n  f a vor  of  Br own s i nc e  Br own i s

t he  l a t e s t  a ut hor i t y.   As  a n i nt e r me di a t e  a ppe l l a t e  c our t  we  a r e

not  a t  l i be r t y  t o  di s r e ga r d t he  t e a c hi ngs  of  our  Supr e me  Cour t .

I n c onc l us i on,  we  not e  t ha t  a  Te nne s s e e  Cour t ,  pos s e s s i ng

j ur i s d i c t i on,  ma y de f e r  t o  Al a ba ma  i f  pr ope r  c ondi t i ons  a r e  me t .

Se e   T. C. A.  §36- 6- 208 a nd Br own,  s upr a .   Te nne s s e e  c our t s  pos s e s s -

i ng j ur i s di c t i on,  howe ve r ,  ma y not  wa i t  f or  a not he r  s t a t e  l a c ki ng

j ur i s di c t i on t o  de f e r  t o  Te nne s s e e .   We  do not  e xpr e s s  a ny opi ni on
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a s  t o  whe t he r  t hi s  i s  a  pr ope r  c a s e  t o  de f e r  t o  a not he r  j ur i s di c -

t i on.

We  hol d t ha t  i t  wa s  e r r or  f or  t he  t r i a l  c our t  t o de c l i ne  t o

e xe r c i s e  i t s  j ur i s di c t i on unt i l  Al a ba ma  de f e r r e d t o  Te nne s s e e .   We

r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t .   Thi s  c a s e  i s  r e ma nde d f or

s uc h ot he r  a nd f ur t he r  a c t i on a s  ma y be  ne c e s s a r y i n  c onf or mi t y

wi t h t hi s  opi ni on.

Cos t s  a r e  t a xe d t o  t he  de f e nda nt .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge
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APPENDI X

THE TENNESSEE CODE

T. C. A.  §  36- 6- 203 pr ovi de s  f ol l ows :

36- 6- 203 Jur i s di c t i on t o make  c us t ody de t e r mi nat i ons .  —
( a )   A c our t  of  t hi s  s t a t e  whi c h i s  c ompe t e nt  t o  de c i de
c hi l d c us t ody ma t t e r s  ha s  j ur i s di c t i on t o  ma ke  a  c hi l d
c us t ody de t e r mi na t i on by i ni t i a l  or  modi f i c a t i on de c r e e
i f :
 

( 1)  Thi s  s t a t e :
 

( A)  I s  t he  home  s t a t e  of  t he  c hi l d a t  t he  t i me
of  c omme nc e me nt  of  t he  pr oc e e di ng;  or

 
( B)  Ha d be e n t he  c hi l d ' s  home  s t a t e  wi t hi n s i x

( 6)  mont hs  be f or e  c omme nc e me nt  of  t he  pr oc e e di ng
a nd t he  c hi l d  i s  a bs e nt  f r om t hi s  s t a t e  be c a us e  of
t he  c hi l d ' s  r e mova l  or  r e t e nt i on by a  pe r s on c l a i m-
i ng c us t ody or  f or  ot he r  r e a s ons ,  a nd a  pa r e nt  or
pe r s on a c t i ng a s  pa r e nt  c ont i nue s  t o  l i ve  i n  t hi s
s t a t e ;  or  

( 2)  ( A)  I t  a ppe a r s  t ha t  no s t a t e  ha s  j ur i s di c t i on
unde r  s ubdi vi s i on ( a ) ( 1) ,  or  e a c h s t a t e  wi t h j ur i s -
di c t i on unde r  s ubdi vi s i on ( a ) ( 1)  ha s  de c l i ne d t o
e xe r c i s e  j ur i s di c t i on on t he  gr ound t ha t  t hi s  s t a t e
i s  t he  mor e  a ppr opr i a t e  f or um t o de t e r mi ne  t he
c us t ody of  t he  c hi l d;  a nd 

( B)  The  c hi l d  a nd a t  l e a s t  one  ( 1)  c ont e s t a nt
ha ve  a  s i gni f i c a nt  c onne c t i on wi t h t hi s  s t a t e ;  a nd

 
( C)  The r e  i s  a va i l a bl e  i n t hi s  s t a t e  s ubs t a n-

t i a l  e vi de nc e  c onc e r ni ng t he  c hi l d ' s  pr e s e nt  or
f ut ur e  c a r e ,  pr ot e c t i on,  t r a i ni ng a nd pe r s ona l
r e l a t i ons hi p;  a nd 

( D)  I t  i s  i n  t he  be s t  i nt e r e s t  of  t he  c hi l d
t ha t  a  c our t  of  t hi s  s t a t e  a s s ume  j ur i s di c t i on;  or

 
( 3)  I t  a ppe a r s  t ha t  no s t a t e  ha s  j ur i s di c t i on unde r
s ubdi vi s i on ( a ) ( 1)  or  ( 2)  or  e a c h s t a t e  ha s  r e f us e d
j ur i s di c t i on on t he  gr ound t ha t  t hi s  i s  t he  mor e
a ppr opr i a t e  f or um t o de t e r mi ne  c hi l d  c us t ody,  a nd
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i t  i s  i n  t he  be s t  i nt e r e s t  of  t he  c hi l d t ha t  a
c our t  of  t hi s  s t a t e  a s s ume  j ur i s di c t i on.  

( b)   Exc e pt  unde r  s ubdi vi s i on ( a ) ( 3) ,  phys i c a l  pr e s e nc e
i n t hi s  s t a t e  of  t he  c hi l d ,  or  of  t he  c hi l d  a nd one  ( 1)
of  t he  c ont e s t a nt s ,  i s  not  a l one  s uf f i c i e nt  t o  c onf e r
j ur i s di c t i on on a  c our t  of  t hi s  s t a t e  t o  ma ke  a  c hi l d
c us t ody de t e r mi na t i on.  

( c )   Phys i c a l  pr e s e nc e  of  t he  c hi l d,  whi l e  de s i r a bl e ,  i s
not  a  pr e r e qui s i t e  f or  j ur i s di c t i on t o  de t e r mi ne  hi s  or
he r  c us t ody.  

( d)   J ur i s di c t i on s ha l l  not  be  e xe r c i s e d  t o  modi f y a n
e xi s t i ng c us t ody de c r e e  e xc e pt  i n  a c c or da nc e  wi t h §
36- 6- 215. 4

T. C. A.  36- 6- 208 pr ovi de s  a s  f ol l ows :

36- 6- 208.  Pr oc e e di ngs  unde r  f i ndi ng of  i nc onve ni e nt
f or um.  ( a )   A c our t  whi c h ha s  j ur i s di c t i on unde r  t hi s
pa r t  t o  ma ke  a n i n i t i a l  or  modi f i c a t i on de c r e e  ma y
de c l i ne  t o e xe r c i s e  i t s  j ur i s di c t i on  a ny  t i me  be f or e
ma ki ng a  de c r e e  i f  i t  f i nds  t ha t  i t  i s  a n i nc onve ni e nt
f or um t o ma ke  a  c us t ody de t e r mi na t i on unde r  t he  c i r c um-
s t a nc e s  of  t he  c a s e  a n d t ha t  a  c our t  of  a not he r  s t a t e  i s
a  mor e  a ppr opr i a t e  f or um.  The  c our t  ma y a ppoi nt  a
gua r di a n a d l i t e m t o r e pr e s e nt  t he  c hi l d i f  t he  c our t
f i nds  s uc h a ppoi nt me nt  t o  be  i n  t he  be s t  i nt e r e s t  of  t he
c hi l d.  The  c our t  ma y,  i n  i t s  di s c r e t i on,  o r de r  t ha t  t he
gua r di a n a d l i t e m' s  f e e  be  pa i d by one  ( 1) ,  or  i n  pa r t  by
bot h,  of  t he  c ont e s t i ng pa r t i e s .  

( b)   A f i ndi ng of  i nc onve ni e nt  f or um ma y be  ma de
upon t he  c our t ' s  own mot i on or  upon mot i on of  a  pa r t y  or
a  gua r di a n a d l i t e m or  ot he r  r e pr e s e nt a t i ve  of  t he  c hi l d.

( c )   I n de t e r mi ni ng i f  i t  i s  a n i nc onve ni e nt  f or um,
t he  c our t  s ha l l  c ons i de r  i f  i t  i s  i n  t he  i nt e r e s t  of  t he
c hi l d t ha t  a not he r  s t a t e  a s s ume  j ur i s di c t i on.  For  t hi s
pur pos e  i t  ma y t a ke  i nt o a c c ount  t he  f ol l owi ng f a c t or s ,
a mong ot he r s :  

( 1) I f  a not he r  s t a t e  i s  or  r e c e nt l y  wa s  t he  c hi l d ' s
home  s t a t e ;  
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( 2) I f  a not he r  s t a t e  ha s  a  c l os e r  c onne c t i on  wi t h t he
c hi l d a nd f a mi l y or  wi t h t he  c hi l d  a nd one  ( 1)  or
mor e  of  t he  c ont e s t a nt s ;  

( 3) I f  s ubs t a nt i a l  e vi de nc e  c onc e r ni ng t he  c hi l d ' s
pr e s e nt  or  f ut ur e  c a r e ,  pr ot e c t i on,  t r a i ni ng,  a nd
pe r s ona l  r e l a t i ons hi ps  i s  mor e  r e a di l y a va i l a bl e  i n
a not he r  s t a t e ;  

( 4) I f  t he  pa r t i e s  ha ve  a gr e e d on a not he r  f or um whi c h
i s  no l e s s  a ppr opr i a t e ;  a nd

 
( 5) I f  t he  e xe r c i s e  of  j ur i s di c t i on by a  c our t  of  t hi s

s t a t e  woul d c ont r a ve ne  a ny of  t he  pur pos e s  s t a t e d
i n § 36- 6- 201.  

( d)   Be f or e  de t e r mi ni ng whe t he r  t o  de c l i ne  or  r e t a i n
j ur i s di c t i on,  t he  c our t  ma y c ommuni c a t e  wi t h a  c our t  of
a not he r  s t a t e  a nd e xc ha nge  i nf or ma t i on pe r t i ne nt  t o  t he
a s s umpt i on of  j ur i s di c t i on by e i t he r  c our t  wi t h a  vi e w t o
a s s ur i ng t ha t  j ur i s di c t i on wi l l  be  e xe r c i s e d by t he  mor e
a ppr opr i a t e  c our t  a nd t ha t  a  f or um wi l l  be  a va i l a bl e  t o
t he  pa r t i e s .  

( e )   I f  t he  c our t  f i nds  t ha t  i t  i s  a n i nc onve ni e nt
f or um a nd t ha t  a  c our t  of  a not he r  s t a t e  i s  a  mor e
a ppr opr i a t e  f or um,  i t  ma y di s mi s s  t he  pr oc e e di ngs ,  or  i t
ma y s t a y t he  pr oc e e di ngs  upon c ondi t i on  t ha t  a  c us t ody
pr oc e e di ng be  pr ompt l y c omme nc e d i n  a not he r  na me d s t a t e
or  upon a ny ot he r  c ondi t i ons  whi c h ma y be  j us t  a nd
pr ope r ,  i nc l udi ng t he  c ondi t i on t ha t  a  movi ng pa r t y
s t i pul a t e  c ons e nt  a nd s ubmi s s i on t o  t he  j ur i s di c t i on of
t he  ot he r  f or um.  

( f )   The  c our t  ma y de c l i ne  t o  e xe r c i s e  i t s  j ur i s di c -
t i on unde r  t hi s  pa r t  i f  a  c us t ody de t e r mi na t i on i s
i nc i de nt a l  t o  a n a c t i on f or  di vor c e  or  a not he r  pr oc e e di ng
whi l e  r e t a i ni ng j ur i s di c t i on ove r  t he  di vor c e  or  ot he r
pr oc e e di ng.  

( g)   I f  i t  a ppe a r s  t o t he  c our t  t ha t  i t  i s  c l e a r l y
a n i na ppr opr i a t e  f or um,  i t  ma y r e qui r e  t he  pa r t y  who
c omme nc e d t he  pr oc e e di ngs  t o  pa y,  i n  a ddi t i on t o  t he
c os t s  of  t he  pr oc e e di ngs  i n t hi s  s t a t e ,  ne c e s s a r y t r a ve l
a nd ot he r  e xpe ns e s ,  i nc l udi ng a t t or ne ys '  f e e s ,  i nc ur r e d
by ot he r  pa r t i e s  or  t he i r  wi t ne s s e s .  Pa yme nt  i s  t o  be
ma de  t o  t he  c l e r k of  t he  c our t  f or  r e mi t t a nc e  t o  t he
pr ope r  pa r t y .  
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( h)   Upon di s mi s s a l  or  s t a y of  pr oc e e di ngs  unde r
t hi s  s e c t i on,  t he  c our t  s ha l l  i nf or m t he  c our t  f ound t o
be  t he  mor e  a ppr opr i a t e  f or um of  t hi s  f a c t  or ,  i f  t he
c our t  whi c h woul d ha ve  j ur i s di c t i on i n  t he  ot he r  s t a t e  i s
not  c e r t a i nl y known,  s ha l l  t r a ns mi t  t he  i nf or ma t i on t o
t he  c our t  a dmi ni s t r a t or  or  ot he r  a ppr opr i a t e  of f i c i a l  f or
f or wa r di ng t o  t he  a ppr opr i a t e  c our t .  

( i )  Any c ommuni c a t i on r e c e i ve d f r om a not he r  s t a t e
i nf or mi ng t hi s  s t a t e  of  a  f i ndi ng of  i nc onve ni e nt  f or um
be c a us e  a  c our t  of  t hi s  s t a t e  i s  t he  mor e  a ppr opr i a t e
f or um s ha l l  be  f i l e d i n  t he  c us t ody r e gi s t r y  of  t he
a ppr opr i a t e  c our t .  Upon a s s umi ng j ur i s di c t i on,  t he  c our t
of  t hi s  s t a t e  s ha l l  i nf or m t he  or i gi na l  c our t  of  t hi s
f a c t .

Se c t i on  36- 6- 209 pr ovi de s  i n  pe r t i ne nt  pa r t  a s  f ol l ows :

36- 6- 209.  De c l i ni ng j ur i s di c t i on.   ( a )  I f  t he
pe t i t i one r  f or  a n i ni t i a l  de c r e e  ha s  wr ongf ul l y  t a ke n t he
c hi l d f r om a not he r  s t a t e  or  ha s  e nga ge d i n  s i mi l a r
r e pr e he ns i bl e  c onduc t ,  t he  c our t  ma y de c l i ne  t o  e xe r c i s e
j ur i s di c t i on i f  t hi s  i s  j us t  a nd pr ope r  unde r  t he
c i r c ums t a nc e s .

( b)   Unl e s s  r e qui r e d i n  t he  i nt e r e s t  of  t he  c hi l d
a nd s ubj e c t  t o  §  36- 6- 215( a ) ,  t he  c our t  s ha l l  not
e xe r c i s e  i t s  j ur i s di c t i on t o  modi f y a  c us t ody de c r e e  of
a not he r  s t a t e  i f  t he  pe t i t i one r ,  wi t hout  c ons e nt  of  t he
pe r s on e n t i t l e d t o  c us t ody,  ha s  i mpr ope r l y r e move d t he
c hi l d f r om t he  phys i c a l  c us t ody of  t he  pe r s on e nt i t l e d t o
c us t ody or  ha s  i mpr ope r l y r e t a i ne d t he  c hi l d  a f t e r  a
vi s i t  or  ot he r  t e mpor a r y r e l i nqui s hme nt  of  phys i c a l
c us t ody.  I f  t he  pe t i t i one r  ha s  vi ol a t e d a ny ot he r
pr ovi s i on of  a  c us t ody de c r e e  of  a not he r  s t a t e ,  t he
c our t ,  s ubj e c t  t o  §  36- 6- 215( a ) ,  ma y de c l i ne  t o  e xe r c i s e
i t s  j ur i s di c t i on i f  t hi s  i s  j us t  a nd pr ope r  unde r  t he
c i r c ums t a nc e s .  

( c )   I n a ppr opr i a t e  c a s e s ,  a  c our t  di s mi s s i ng a
pe t i t i on unde r  t hi s  s e c t i on ma y c ha r ge  t he  pe t i t i one r
wi t h ne c e s s a r y t r a ve l  a nd ot he r  e xpe ns e s ,  i nc l udi ng
a t t or ne ys '  f e e s ,  i nc ur r e d by  ot he r  pa r t i e s  or  t he i r
wi t ne s s e s .

THE ALABAMA CODE
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The  Al a ba ma  Code  pr ovi de s  a s  f ol l ows :

ARTI CLE 2.  UNI FORM CHI LD CUSTODY J URI SDI CTI ON ACT.

Se c t i on 30- 3- 23  J ur i s di c t i on t o  ma ke  c hi l d  c us t ody
de t e r mi na t i on;  e f f e c t  of  phys i c a l  pr e s e nc e  of  c hi l d .

( a )  A c our t  of  t hi s  s t a t e  whi c h i s  c ompe t e nt  t o
de c i de  c hi l d  c us t ody ma t t e r s  ha s  j ur i s di c t i on t o  ma ke  a
c hi l d  c us t ody de t e r mi na t i on by i ni t i a l  or   modi f i c a t i on
de c r e e  i f :

    
( 1)  Thi s  s t a t e :

a .  I s  t he  home  s t a t e  of  t he  c hi l d a t  t he  t i me
of  c omme nc e me nt  of  t he  pr oc e e di ng;  or

b.  Ha d be e n t he  c hi l d ' s  home  s t a t e  wi t hi n s i x
mont hs  be f or e  c omme nc e me nt  of  t he  pr oc e e di ng a nd
t he  c hi l d  i s  a bs e nt  f r om t hi s  s t a t e  be c a us e  of  hi s
r e mova l  or  r e t e nt i on by a  pe r s on  c l a i mi ng hi s
c us t ody or  f or  ot he r  r e a s ons ,  a nd a  pa r e nt  or
pe r s on a c t i ng a s  pa r e nt  c ont i nue s  t o  l i ve  i n  t h i s
s t a t e ;  or

( 2) I t  i s  i n  t he  be s t  i nt e r e s t  of  t he  c hi l d t ha t  a
c our t  of  t hi s  s t a t e  a s s ume  j ur i s di c t i on be c a us e :

a .  The  c hi l d  a nd hi s  pa r e nt s ,  or  t he  c hi l d  a nd
a t  l e a s t  one  c ont e s t a nt ,  ha ve  a  s i gni f i c a nt  c onne c -
t i on wi t h t hi s  s t a t e ;  a nd

b.  The r e  i s  a va i l a bl e  i n t hi s  s t a t e
s ubs t a nt i a l  e vi de nc e  c onc e r ni ng t he  c hi l d ' s
pr e s e nt  or  f ut ur e  c a r e ,  pr ot e c t i on,  t r a i ni ng,
a nd pe r s ona l  r e l a t i ons hi ps ;  or

( 3)  The  c hi l d  i s  phys i c a l l y  pr e s e nt  i n  t hi s  s t a t e  a nd:

a .  The  c hi l d  ha s  be e n a ba ndone d;  or

b.  I t  i s  ne c e s s a r y i n  a n e me r ge nc y t o  pr ot e c t  t he
c hi l d be c a us e  he  ha s  be e n s ubj e c t e d t o  or  t hr e a t -
e ne d wi t h mi s t r e a t me nt  or  a bus e  or  i s  ot he r wi s e
ne gl e c t e d or  de pe nde nt ;  or

( 4) a .  I t  a ppe a r s  t ha t  no ot he r  s t a t e  woul d ha ve  j ur i s di c t i on
unde r  pr e r e qui s i t e s  s ubs t a nt i a l l y  i n  a c c or da nc e  wi t h s ubdi vi -
s i ons  ( 1) ,  ( 2) ,  or  ( 3) ,  or  a not he r  s t a t e  ha s  de c l i ne d t o
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e xe r c i s e  j ur i s di c t i on on t he  gr ound t ha t  t hi s  s t a t e  i s  t he
mor e  a ppr opr i a t e  f or um t o de t e r mi ne  t he  c us t ody of  t he  c hi l d;
a nd

b.  I t  i s  i n  t he  be s t  i nt e r e s t  of  t he  c hi l d
t ha t  a  c our t  of  t hi s  s t a t e  a s s ume  j ur i s di c t i on.

( b) Exc e pt  unde r  s ubdi vi s i ons  ( 3)  a nd ( 4)  of
s ubs e c t i on ( a ) ,  phys i c a l   pr e s e nc e  i n  t hi s
s t a t e  of  t he  c hi l d ,  or  of  t he  c hi l d  a nd one  of
t he  c ont e s t a nt s ,  i s  not  a l one  s uf f i c i e nt  t o
c onf e r  j ur i s di c t i on on a  c our t  of  t hi s  s t a t e
t o  ma ke  a  c hi l d  c us t ody de t e r mi na t i on.

( c ) Phys i c a l  pr e s e nc e  of  t he  c hi l d,  whi l e  de s i r a bl e ,  i s
not  a  pr e r e qui s i t e  f or  j ur i s di c t i on t o  de t e r mi ne  hi s
c us t ody.



I N THE COURT OF APPEALS

CHRI STI NE CALLAHAN,              ) KNOX CI RCUI T
                                ) C. A.  NO.  03A01- 9603- CV- 00116
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  BI LL SWANN
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
PATRI CK MI CHAEL CALLAHAN,        ) REVERSED AND REMANDED
                                )
          De f e nda nt - Appe l l e e     )

ORDER

Thi s  a ppe a l  c a me  on  t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Knox Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .   Upon

c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e  wa s

r e ve r s i bl e  e r r or  i n t he  t r i a l  c our t .

We  hol d t ha t  i t  wa s  e r r or  f or  t he  t r i a l  c our t  t o de c l i ne  t o

e xe r c i s e  i t s  j ur i s di c t i on unt i l  Al a ba ma  de f e r r e d t o  Te nne s s e e .   We

r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t .   Thi s  c a s e  i s  r e ma nde d f or

s uc h ot he r  a nd f ur t he r  a c t i on a s  ma y be  ne c e s s a r y i n  c onf or mi t y

wi t h t hi s  opi ni on.
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Cos t s  a r e  t a xe d t o  t he  de f e nda nt .

                                PER CURI AM


