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OP1 NI ON

McMurray, J.

The parties to this appeal were divorced in Al abama. At the

time of the divorce, the parties had one mnor child. Custody was



given to the plaintiff. Plaintiff and the mnor child noved to
Tennessee and at the tinme of the hearing in this cause had been
living here for sone eighteen nonths. The plaintiff filed a
"Petition for Contenpt and Petition for Mdification of Visitation"
in the Fourth Circuit Court of Knox County, Tennessee. After a
hearing (on argunent only), the court ruled that it did not have
jurisdiction touching matters of child support.® The court further
ruled that it did have jurisdiction on those matters concerning
custody and visitation but declined "to exercise jurisdiction ..

until Al abama deferred to Tennessee.” Plaintiff's petition was
di sm ssed. This appeal resulted. W reverse the judgnent of the

trial court.

The sol e issue before us is whether the trial court erred in
declining to exercise jurisdiction under the UniformChild Custody
Jurisdiction Act (T.C. A. 8 36-6-201, et seq., and Ala. Code Ann. 8§
30-3-20, et seq.) and the Federal Parental Kidnaping Prevention Act

of 1980, 28 U.S.C. A. § 1738, and all relevant Tennessee Law. ?

For all practical purposes and insofar as this case is

concerned the Al abama and Tennessee statutes are identical. We

“There is no issue on this appeal as to child support.

2While all fifty states have passed a version of the "Uniform Child Custody
Jurisdiction Act" and have generally | abeled them as the uniformact, the acts of
the several jurisdictions are far fromuniform There is no significant difference
bet ween the acts of Tennessee and Al abama.
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have set out the pertinent parts of the applicable statutes from

each jurisdiction in the attached appendi x.

Under the Tennessee Act, "hone state" is defined in T.C A §

36-6-202 as follows:

(5) "Hone state" neans the state in which the child
i medi ately preceding the tinme involved lived with such
child' s parents, a parent or a person acting as parent,
for at | east six (6) consecutive nonths, and in the case
of a child less than six (6) nonths old the state in
which the child lived frombirth with any of the persons
nmentioned. Periods of tenporary absence of any of the
nanmed persons are counted as part of the six (6) nonths
or other period,

Section 30-3-22(5) of the Al abama code defines "hone state" as

foll ows:

Hone state. The state in which the child, imredi-
ately preceding the time involved, Ilived with his
parents, a parent, or a person acting as parent, for at
| east six consecutive nonths, and in the case of a child
|l ess than six nonths old the state in which the child
lived from birth with any of the persons nentioned.
Peri ods of tenporary absence of any of the named persons
are counted as part of the six-nmonth or other period;

It is readily apparent that these definitions for al
practical purposes are identical. It is undisputed that the child
has lived in Tennessee nore than six nonths. Wthout question

under either the Al abama or Tennessee statute, Tennessee is the



"home state" of the child involved in this case, however, we note
that "honme state" is not sufficient, alone, to authorize the
exercise of jurisdiction by the courts of the hone state. A "hone
state" is denied the authority to exercise its jurisdiction if at
the time of the filing of a petition in the hone state, a proceed-
ing concerning custody of the child was pending in a court of
anot her state and that state was exercising jurisdiction substan-
tially in conformty with the Uniform Custody and Visitation Act.
See T.C.A. 8 36-6-207; Ala. Code § 30-3-26; and, U.S.C. § 1738A(9Q)

—all of which contain identical provisions. See also Culp v.

Cul p, 917 S.W2d 233 (Tenn. App. 1995).

In Brown v. Brown, 847 S.W2d 496 (Tenn. 1993) the Suprene

Court granted perm ssion to appeal to examne jurisdiction of the
Tennessee courts in interstate child custody disputes under the
Uni form Child Custody Jurisdiction Act. The court in Brown noted
that the Tennessee Act I|like the Federal Parental Kidnaping
Prevention Act prioritizes grounds for the exercise of child
custody jurisdiction. The first priority under both Tennessee Law
and the Federal Act is to grant jurisdiction to the "hone state."
W would go one step further. Both the Al abama statute (Section
30-3-23 Ala. Code) and the Tennessee statute (Section 36-6-203,
T.C.A ) not only prioritize jurisdiction, they deny jurisdictionto
their own courts when the circunstances therein enunerated are net.

O herwi se stated, if the circunstances enunerated in the statute



are not net then there is no jurisdiction. W believe this to be
in keeping with the legislative intent in all applicable statutes,

federal and state.

Since the Al abama statute is, for all practical purposes,
identical to Tennessee's, we nust conclude that Al abama has
simlarly prioritized jurisdiction in the same way and nanner as
Tennessee and the Federal Act and upon Tennessee becom ng the hone

state, Al abana |ost jurisdiction.

Since the Tennessee Code, the Al abama Code and the U.S. Code
all give first priority to the "hone state" concept, it is
unnecessary to discuss other manners in which a state other than

the "honme state" may exercise jurisdiction.

The appel | ee argues vi gorously that Al abama retains jurisdic-
tion of the custody of the child in question under Al abanma Law. It

is insisted by the defendant that in Ex parte J.L.R W, 667 So.2d 74

(Ala. 1994), the Al abama Suprenme Court determ ned that "once a
state had obtained jurisdiction and rendered an initial custody
determ nation, then that state retains preferential jurisdiction
over subsequent proceedings in another state pursuant to Section
30-3-23 of the Al abama Code." The error of this argunment is

denonstrated by own Suprene Court's opinion in In re State of




Tennessee ex rel. Cooper v. Hamilton, 688 S.W2d 821 (Tenn. 1985)

wherein it is said

T.C. A 8 36-6-203(a) provides as follows:

A court of this state which is conpetent to
decide child custody matters has jurisdiction
to make a child custody determnation by
initial or nodification decree if:

(1) This state:
(A) Is the hone state of the child at the tine

of the commencenent of the proceeding..

Clearly, in the case of a nodification proceeding,
the statute has reference to the period of tine prior to
the institution of that proceeding, not to the nonths
preceding the initial custody determ nation. O herw se,
no state other than that which originally rendered the
custody decree could have authority under either the
federal or the state statute to nodify an initial award.

Since T.CA §8 36-6-203(a) and Ala. Code § 30-3-23(a) are
identical in this respect, we nmust respectfully disagree with the

position taken by the defendant.

W nmust disagree with the argunent as advanced by the

def endant for yet another reason. In Ex parte J.RW, the court

was dealing with a case wherein Texas had assuned jurisdiction at
a time when Al abama was actively exercising jurisdiction, i.e., the

exception to the "hone state"” rule noted earlier in this opinion.



| nsofar as we are able to ascertain fromthe record, such is not

t he case here.

Absent ongoing litigation in Alabama under prioritized

jurisdiction, Tennessee, as the hone state, has jurisdiction

Al abanma does not. The trial court here apparently relied on a
statenment in the Al abama decree that "[j]urisdiction be and hereby
is retained in this cause as to any further or future orders or
decrees as to care, custody and mai ntenance of said mnor child as
the court may deem proper and as changed conditions may require."?
It should be renenbered that child custody cases are different from
nost other cases in that a court which has jurisdiction to render
a custody decree, ordinarily has the inherent authority to retain
the case on its docket for future custody questions until the child
reaches its mmjority. Thus, a recitation of the court in its
judgnment that it is retaining jurisdiction for that purpose is pure
surplusage. |If such a provision in a decree of a sister state were
sufficient to retain jurisdiction in that state, it would nullify
t he purposes of both the Federal Parental Kidnaping Prevention Act
and the UniformChild Custody Jurisdiction Act. It is elenentary
jurisprudence that if there is a conflict between a state | aw and
a federal law, the federal |aw must prevail under the Suprenacy
Clause of the United States Constitution. W believe that it is

inmplicit in the Al abama decree that the Al abama Court intended to

3This statement is not incor porated into the final judgnent of the trial court
but appears in the court's announcement of its decision fromthe bench.
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retain jurisdiction only as long as the decree did not conflict
with the Federal Parental Kidnaping Prevention Act and the Uniform
Child Custody Jurisdiction Act. Since Alabama had statutorily
prioritized jurisdiction granting to the "honme state" first
priority, jurisdiction vested in Tennessee upon Tennessee becom ng

the "hone state."

It, therefore, must follow that the "honme state" under the
prioritized jurisdiction scheme has jurisdiction notw thstanding a
provision in a sister state's decree that jurisdiction is retained
unl ess the jurisdiction is being actively exercised as in Ex parte
J.RW In this case, as previously noted, we cannot from the
record before us, determ ne whether the Al abama court was or was
not actively exercising its jurisdiction at the tinme this action
was instituted. It is incunbent upon the trial court to ascertain,
i n a manner consi stent with existing |aw, whether the Al abama court
was actively exercising its jurisdiction before deferring to

Al abama. See T.C. AL § 36-6-210.

Jurisdictionis limted to one state at atinme. See Wl cox V.

Wl cox, 862 S.W2d 533 (Tenn. App. 1993) and Brown v. Brown, 847

S.W2d 496 (Tenn. 1993). We believe our analysis is in keeping

with WIcox and Brown.



The defendant vigorously asserts that U S C. 8§ 1738A(d)
provi des for the continuing jurisdiction of a state court which has

made an initial custody determ nation.

Section 1738A(d) provides as foll ows:

(d) The jurisdiction of a court of a State which
has made a chil d custody determ nati on consistently with
the provisions of this section continues as |long as the
requi renents of subsection (c)(1) of this section
continues to be net and such State renains the residence
of the child or of any contestant.

It seens clear that the defendant's argunent has nerit if the
requi renents of subsection (c)(1) continued to be nmet at the tine
of the filing of the present action. Therefore, it is incunbent

upon us to exam ne subsection (c)(1).

Subsection (c)(1) provides as follows:

A child custody determ nation made by a court of a
State is consistent wwth the provisions of this section
only if —

(1) such court has jurisdiction under the |aw of
such State; (enphasis added).

and



We respectfully disagree wwth the defendant. As pointed out
above, Al abama in adopting its version of the UniformChild Custody
Jurisdiction Act, did not sinply defer to a "honme state" but denied
to its courts jurisdiction when a sister state becane the "hone
state" of the child under the plain terns of Ala. Code § 30-3-23.
Al abama does not have jurisdiction as contenplated in Section

1738A(c) (1) of the Federal Parental Kidnaping Prevention Act.

We find that subsection (c)(1) does not apply and, therefore,

it does not preserve the jurisdiction of the Al abama court.

In a final argunent, the defendant question the correctness of
the Court's decision in Brown, asserting that the earlier decision
I n Cooper has not been overruled and that the analysis contained
thereinis correct and in accordance with federal case law. W are
not at liberty to question the decisionin Brown. Any conflicts in

Br own and Cooper nust be resolved in favor of Brown since Brown i s

the |atest authority. As an internediate appellate court we are

not at liberty to disregard the teachings of our Suprene Court.

In conclusion, we note that a Tennessee Court, possessing
jurisdiction, may defer to Alabana if proper conditions are net.
See T.C. A 836-6-208 and Brown, supra. Tennessee courts possess-
ing jurisdiction, however, nmay not wait for another state | acking

jurisdiction to defer to Tennessee. W do not express any opinion
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as to whether this is a proper case to defer to another jurisdic-

tion.

W hold that it was error for the trial court to decline to
exercise its jurisdiction until Al abarma deferred to Tennessee. W
reverse the judgnent of the trial court. This case is renmanded for
such other and further action as may be necessary in conformty

Wi th this opinion.

Costs are taxed to the def endant.

Don T. McMiurray, J.

CONCUR:

Houston M Goddard, Presiding Judge

Charl es D. Susano, Jr., Judge
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APPENDI X
THE TENNESSEE CODE

T.C. A 8 36-6-203 provides foll ows:

36-6-203 Jurisdiction to nake custody determ nations. —
(a) A court of this state which is conpetent to decide
child custody matters has jurisdiction to nake a child
custody determ nation by initial or nodification decree
i f:

(1) This state:

(A) Is the hone state of the child at the tine
of commencenent of the proceeding; or

(B) Had been the child' s honme state within six
(6) nonths before commencenent of the proceeding
and the child is absent fromthis state because of
the child s renoval or retention by a person claim
ing custody or for other reasons, and a parent or
person acting as parent continues to live in this
state; or

(2) (A It appears that no state has jurisdiction
under subdivision (a)(1), or each state with juris-
di ction under subdivision (a)(1l) has declined to
exercise jurisdiction on the ground that this state
is the nore appropriate forum to determne the
custody of the child; and

(B) The child and at |east one (1) contestant
have a significant connection with this state; and

(C There is available in this state substan-
tial evidence concerning the child' s present or
future care, protection, training and persona
rel ati onshi p; and

(D It is in the best interest of the child
that a court of this state assune jurisdiction; or

(3) It appears that no state has jurisdiction under
subdi vision (a)(1) or (2) or each state has refused
jurisdiction on the ground that this is the nore
appropriate forumto determne child custody, and

12



it is in the best interest of the child that a
court of this state assune jurisdiction.

(b) Except under subdivision (a)(3), physical presence
inthis state of the child, or of the child and one (1)
of the contestants, is not alone sufficient to confer
jurisdiction on a court of this state to nake a child
cust ody determ nati on.

(c) Physical presence of the child, while desirable, is
not a prerequisite for jurisdiction to determne his or
her cust ody.

(d) Jurisdiction shall not be exercised to nodify an
exi sting custody decree except in accordance with 8§
36-6-215."

T.C. A 36-6-208 provides as follows:

36-6-208. Proceedings under finding of inconvenient
forum (a) A court which has jurisdiction under this
part to nmake an initial or nodification decree nmay
decline to exercise its jurisdiction any tinme before
making a decree if it finds that it is an inconvenient
forumto make a custody determ nation under the circum
stances of the case and that a court of another state is
a nore appropriate forum The court may appoint a
guardian ad litemto represent the child if the court
finds such appointnent to be in the best interest of the
child. The court may, in its discretion, order that the
guardian ad litems fee be paid by one (1), or in part by
both, of the contesting parties.

(b) A finding of inconvenient forum rmay be nade
upon the court's own notion or upon notion of a party or
a guardian ad litemor other representative of the child.

(c) Indetermining if it is an inconvenient forum
the court shall consider if it is inthe interest of the
child that another state assune jurisdiction. For this
purpose it nmay take into account the follow ng factors,
anong ot hers:

(1) If another state is or recently was the child's
hone st at e;

*I'n view of our anal ysis of the | aw hereinafter discussed, 8§ 36-6-215 has no
application to this case.

13



(2) If another state has a closer connection wth the
child and famly or with the child and one (1) or
nore of the contestants;

(3) If substantial evidence concerning the child's
present or future care, protection, training, and
personal relationships is nore readily available in
anot her state;

(4) |If the parties have agreed on another forum which
is no | ess appropriate; and

(5) |If the exercise of jurisdiction by a court of this
state woul d contravene any of the purposes stated
in 8§ 36-6-201.

(d) Before determ ning whether to decline or retain
jurisdiction, the court may comunicate with a court of
anot her state and exchange information pertinent to the
assunption of jurisdiction by either court with aviewto
assuring that jurisdiction wll be exercised by the nore
appropriate court and that a forumw || be available to
t he parties.

(e) If the court finds that it is an inconvenient
forum and that a court of another state is a nore
appropriate forum it may di sm ss the proceedings, or it
may stay the proceedi ngs upon condition that a custody
proceedi ng be pronptly comenced i n anot her naned state
or upon any other conditions which may be just and
proper, including the condition that a noving party
stipul ate consent and subm ssion to the jurisdiction of
t he ot her forum

(f) The court may decline to exercise its jurisdic-
tion under this part if a custody determnation is
incidental to an action for divorce or anot her proceedi ng
while retaining jurisdiction over the divorce or other
pr oceedi ng.

(g) If it appears to the court that it is clearly
an inappropriate forum it nmay require the party who
commenced the proceedings to pay, in addition to the
costs of the proceedings inthis state, necessary travel
and ot her expenses, including attorneys' fees, incurred
by other parties or their wtnesses. Paynent is to be
made to the clerk of the court for remttance to the
proper party.
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(h) Upon dismssal or stay of proceedi ngs under
this section, the court shall informthe court found to
be the nore appropriate forum of this fact or, if the
court which would have jurisdictioninthe other stateis
not certainly known, shall transmit the information to
t he court adm nistrator or other appropriate official for
forwarding to the appropriate court.

(i) Any communication received from another state
informng this state of a finding of inconvenient forum
because a court of this state is the nore appropriate
forum shall be filed in the custody registry of the
appropriate court. Upon assum ng jurisdiction, the court
of this state shall informthe original court of this
fact.

Section 36-6-209 provides in pertinent part as follows:

36-6-209. Declining jurisdiction. (a) If the
petitioner for aninitial decree has wongfully taken the
child from another state or has engaged in simlar
repr ehensi bl e conduct, the court may decline to exercise
jurisdiction if this is just and proper under the
ci rcunst ances.

(b) Unless required in the interest of the child
and subject to § 36-6-215(a), the court shall not
exercise its jurisdiction to nodify a custody decree of
anot her state if the petitioner, w thout consent of the
person entitled to custody, has inproperly renoved the
child fromthe physical custody of the person entitled to
custody or has inproperly retained the child after a
visit or other tenporary relinquishnent of physical
custody. If the petitioner has violated any other
provision of a custody decree of another state, the
court, subject to 8 36-6-215(a), nmay decline to exercise
its jurisdiction if this is just and proper under the
ci rcunst ances.

(c) In appropriate cases, a court dismssing a
petition under this section may charge the petitioner
W th necessary travel and other expenses, including
attorneys' fees, incurred by other parties or their
W t nesses.

THE ALABANVA CODE
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The Al abama Code provides as foll ows:

ARTI CLE 2. UNI FORM CHI LD CUSTCODY JURI SDI CTlI ON ACT.

Section 30-3-23 Jurisdiction to make child custody
determ nation; effect of physical presence of child.

(a) A court of this state which is conpetent to
decide child custody matters has jurisdiction to nmake a
child custody determ nation by initial or nodification
decree if:

(1) This state:

a. Is the hone state of the child at the tine
of commencenent of the proceeding; or

b. Had been the child' s home state within six
nont hs before conmencenent of the proceeding and
the child is absent fromthis state because of his
renoval or retention by a person claimng his
custody or for other reasons, and a parent or
person acting as parent continues to live in this
state; or

(2) 1t is in the best interest of the child that a
court of this state assune jurisdiction because:

a. The child and his parents, or the child and
at | east one contestant, have a significant connec-
tion with this state; and

b. There is available in this state
substantial evidence concerning the child's
present or future care, protection, training,
and personal relationships; or

(3) The child is physically present in this state and:
a. The child has been abandoned; or
b. It is necessary in an energency to protect the
child because he has been subjected to or threat-
ened with mstreatnent or abuse or is otherw se
negl ected or dependent; or

(4) a. It appears that no other state woul d have jurisdiction

under prerequisites substantially in accordance w th subdivi -
sions (1), (2), or (3), or another state has declined to
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exercise jurisdiction on the ground that this state is the
nore appropriate forumto determ ne the custody of the child;
and

b. It is in the best interest of the child
that a court of this state assume jurisdiction.

(b) Except wunder subdivisions (3) and (4) of
subsection (a), physical presence in this
state of the child, or of the child and one of
the contestants, is not alone sufficient to
confer jurisdiction on a court of this state
to make a child custody determ nation

(c) Physical presence of the child, while desirable, is

not a prerequisite for jurisdiction to determne his
cust ody.
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I N THE COURT OF APPEALS

CHRI STI NE CALLAHAN, ) KNOX CTRCU T
) C. A NO 03A01-9603-CVv-00116
)

Pl ai ntiff-Appell ant )

)
)
)
)
)

VS. ) HON. BILL SWANN
)  JUDGE
)
)
)
)
)

PATRI CK M CHAEL CALLAHAN, ) REVERSED AND REMANDED
)

Def endant - Appel | ee )
ORDER

This appeal cane on to be heard upon the record from the
Crcuit Court of Knox County, briefs and argunment of counsel. Upon
consideration thereof, this Court is of the opinion that there was
reversible error in the trial court.

We hold that it was error for the trial court to decline to
exercise its jurisdiction until Al abama deferred to Tennessee. W
reverse the judgnent of the trial court. This case is renmanded for
such other and further action as may be necessary in conformty

with this opinion.



Costs are taxed to the defendant.

PER CURI AM
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