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This is a famly dispute wherein Frances Trew Canpbel |
sues her brother, Mrtiner Lawence Trew, and her parents,
Mortimer E. Trew and Oneta C. Trew, seeking to recover an

interest in certain real and personal property, as well as an



accounting fromthemas to the rents and profits fromthe rea

property and a general store in which she clains to be a partner.

Her father, Mortinmer E. Trew, died during the pendency
of this appeal, and the suit was revived in the nane of his

personal representative by order entered May 21, 1996.

The case has previously been before this Court and was
remanded by an opinion filed on August 13, 1993, directing that
the Trial Court make certain findings of fact. This has been
done and the case again appeal ed by Ms. Canpbell, wherein she

rai ses a nunber of issues. (See Appendix A.)

The Trial Judge entered a judgnent which was in part
adverse to Ms. Canpbell. H's action is accurately summarized in

Ms. Canpbell's brief as foll ows:

1. Ms. Canpbell's clains agai nst properties owned by
M. and Ms. Trew, Sr. are dismssed with full
prejudice;?

2. Ms. Canpbell owns a 35% interest in the rea
property described in that QuitclaimDeed From Mortiner
E. Trew and Oneta C. Trew to Mortimer Law ence Trew of
record in Deed Book 11-G Page(s) 114, Register's

of fice of McM nn County, Tennessee (the Partnership
Property);

3. M. and Ms. Trew, Sr. shall return Ms. Canpbell's
personal property listed on Exhibit 58, an |IRA account,
and McKery Round Hay Bal er;

4. The Coghill property shall be partitioned into
substantially equal tracts;

! This includes her claimof a partnership in the general store.
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Qur review of the record and the detailed and
conprehensi ve opinion of the Trial Court persuades us that--
because the Trial Court's findings of fact conmes to us with a
presunption of correctness unless the evidence preponderates
ot herwi se, Rule 13, Tennessee Rul es of Appellate Procedure, and
it is incunbent upon appellate courts to defer to the judgnent of

trial courts as to credibility of witnesses, Glliamv. Glliam

776 S.W2d 81 Tenn. App.1988); Sisk v. Valley Forge Ins. Co., 640

S.W2d 844 (Tenn. App.1982)--this is an appropriate case for
affirmance under Rule 10(a) of this Court as to all issues

rai sed, save one.

As to the issue of Ms. Canpbell's interest in the
general store partnership, the record discloses the foll ow ng.
Oiginally, the property and general store, which are in dispute,
along with various other business enterprises which have been
sold, were owned by Mrtimer E.'s? father and Ms. Canpbell's
grandfather, J. W Trew, who by wll left, anong other assets,
the various disputed properties to five of his sons and three of
hi s daughters. According to the testinony of Mrtinmer L., the
properties, except the general store partnership, eventually
becane to be owned in the follow ng percentages: Mortiner E. -60
percent; Oneta, Mortinmer E.'s wife-5 percent; Ms. Canpbell-35

percent (See Appendi x B.)

2 Our use of the first names of the parties should not be construed

as any disrespect, but rather is for ease of reference
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M's. Canpbell acquired her interest, if any, in the
general store partnership, by virtue of transactions occurring in
February 1975. It appears that her father and his brother,

Al bert, were having difficulties as partners and Mortinmer E.
solicited Ms. Canpbell to join with himin purchasing Al bert's
interest. Because it was feared that Al bert would increase the
price of his interest in the partnership should he |earn of Ms.
Campbel I 's invol venent, it was determ ned that, notw thstanding
that she was suppl yi ng--according to her testinony which is

di sput ed--$7000 of the total purchase price of $8000, the bill of
sal e should be nade to Mortinmer E. and his wife, Oneta, and his
two sisters, Mary Magnolia Trew (al so known as Nola) and Myrtle

M Trew.

The transaction was conpleted in tw steps. First, by
bill of sale dated February 18, 1975, (see Appendix C), Morti ner
E.'s brother, Albert R Trew, and his wife, Wllie Trew, sold to
Mortimer E. and his wife, Oneta Trew, and M. Trew s sisters,
Mary Magnolia Trew and Myrtle M Trew, "the busi ness known and
operated as Trew Brothers and including the good will, all stock
of nmerchandi se, all accounts receivable, all fixtures and

equi pnent, including the gas punps and tanks and air conpressor."”

Second, by bill of sale dated February 25, 1975 (see
Appendi x D), Mary Magnolia Trew and Myrtle M Trew transferred
the exact same property, except for the air conpressor, to

Frances Trew Canpbell and Mortinmer E. Trew.



Sof ar as we can ascertain fromthe record, the only
witten instrunment by which Mrtiner E. acquired Al bert's
interest in the general store partnership was by the bill of sale
dated February 18, 1975, and the only witten instrunment by which
Mortimer E. could have acquired the interest of his sister, Mary
Magnol i a,® was by the instrunent dated February 25, 1975. In
l[ight of this we believe it nust follow that the instrunent of
February 25 |i kew se conveyed to Ms. Canpbell the sisters'
interest in the general store partnership. To put it another
way, it is difficult to understand how Mortiner E. can insist
that he acquired an interest in the partnership by the February
25th instrunment, but that Ms. Canpbell did not. Moreover, it
will be noted that the bill of sale speaks of "the good will, all
stock of nerchandi se, all accounts receivable, all fixtures and
equi pnent." This language, in our view, clearly is referring to

the general store partnership.

Qur conviction in this regard is buttressed by the fact
that after the May 25th transfer by the sisters, Ms. Canpbel
was granted signature authority to a partnership bank account
and, according to James D. Mouulten, a certified public
accountant, Ms. Canpbell was shown as a partner with a capital
account during the period that he did the partnership tax

returns--1975 through 1984. Additionally, at one point in his

8 Myrtle M named Mortimer E. residuary |legatee in her will.
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testinmony Mortiner E. hinself tended to give credence to Ms.

Canpbel | i nsistence:

Q M. Trew, isn't it true -- isn't it correct
t hat your daughter has a partnership interest because
of this bill of sale?

A Wll that mght be, | don't know about that.

We accordingly find that the evidence preponderates
against the Trial Court's finding that Ms. Canpbell acquired no
interest in the general store partnership and, instead, find that
by virtue of the instrunment of February 25, 1975, she acquired an

I nterest of 35 percent.

In reaching the foregoing conclusion we are not
unm ndful of T.C A 61-1-117(7), which provides that "no party
can becone a nenber of a partnership wthout the consent of al
the partners.” |In our view, because of the understandi ng between
Mortimer E. and Ms. Canpbell relative to purchasing Al bert's
interest and the fact that Mrtinmer E. was also a grantee in the
i nstrunments conveying the property to Ms. Canpbell, consent of

the partners may be inferred.

Bef ore concl uding, we note parenthetically that even if
Ms. Canpbell did not acquire a partnership interest, she did
acquire, along with her father, the interest of the sisters.
Consequently, under T.C A 61-1-126, she was entitled "to

receive, . . . the profits to which the assigning partner would



otherwi se be entitled." This envisions, if not otherw se

resol ved, an accounti ng.

Finally, we point out that we have not overl ooked Ms.
Campbel | 's assertion that she furnished funds in excess of the
percentage of the property she will be receiving under our
determ nation as to her interest in the partnership and the Tri al
Court's determnation as to her interest in the other property.
W are, like the Trial Court, however, disinclined in |ight of
the previous close relationship anong the famly nmenbers and
their casual attitude toward borrow ng, |ending, giving and
recei ving noney and property, to grant her an interest in excess

of that provided for in the witten instrunents.

For the foregoing reasons the judgnent of the Trial
Court, as nodified, is affirned and the cause remanded to the
Chancery Court for McM nn County for further proceedi ngs not
I nconsistent with this opinion. Costs of appeal are adjudged
one- hal f agai nst Ms. Canpbell and one-half against the

Def endant s.

Houston M Goddard, P.J.



CONCUR

Her schel P. Franks, J.

WlliamH | nman, Sr.J.



