IN THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON FI LED

August 16, 1996

CHATTANOOGA FI REMEN S AND ) C/ A NO O03A01, e%?lsé%_veggrgs\]r
PCLI CEMEN S | NSURANCE AND ) Appellate Court C’Ierk.
PENSI ON' FUND, ) HAM LTON CHANCERY
)
Pl ai ntiff-Appell ant, ) HON. R VANN OVNENS,
) CHANCELLOR
V. )
)
Cl TY OF CHATTANOCGA, ) REVERSED
) AND
Def endant - Appel | ee. ) REMANDED

ARVI N H. REINGOLD, Chattanooga, for Plaintiff-Appellant.

M CHAEL A. McMAHAN, Chattanooga, for Defendant-Appell ee.

OP1 NI ON

Franks. J.

In this action plaintiff sought a declaration that
def endant wongfully w thheld $16,598. 67 fromthe nonies
appropriated by defendant for plaintiff in fiscal 1993.

Fol |l owi ng an evidentiary hearing, the Trial Judge
ruled that the finance officer for defendant was vested with
di scretion to withhold the amount in dispute, and plaintiff
has appeal ed.

The genesis of this dispute was the transfer of

Ernie Meyer, a policeman, to the City's personnel departnent.



Meyer had accrued in excess of eight years under the
retirenment plan adm nistered by plaintiff for firenmen and
pol i cemen. Defendant had al so established a general pension
pl an under the City' s charter for regul ar enpl oyees, other
than firemen and policenen. Wen Meyer transferred his

enpl oynent, plaintiff unilaterally refunded to himall nonies
he had paid into plaintiff’s pension fund. The City took the
position that Meyer had been wrongfully deprived of credited
service by plaintiff’s plan, and arranged for Meyer to ?%buy
back? his credited service in the City's general pension plan
that had accrued under plaintiff’s plan as a policeman. Under
this arrangenent, the City was required to contribute to the
credited service, which contribution was cal cul ated to be
$16,598.68. At that juncture, the finance officer determ ned
t he def endant had over time paid on behal f of Meyer $38, 641.89
to plaintiff’s plan, and the finance officer wthheld
$16,598. 68 fromthe annual appropriated fund for plaintiff’s
pl an, and paid that anmount into the general pension plan on
behal f of Meyer.

The City insists this action should be di sm ssed
under the clean hands doctrine. It says that plaintiff
wongfully refunded Meyer’s contributions to himand thereby
wongfully denied himbenefits under its plan pursuant to City

Ordi nance #8688.' Wiile we agree with the City as to the

1ORDI NANCE NO. 8688

ltem 2.

(a) ?Notwithstanding any provisions to the contrary, the Firemen's
and Policemen’s Insurance and Pension Plan (Pr.Acts 1949, Ch. 165, as
amended) is hereby anended to provide that a Participant in the General
Pensi on Plan who has transferred employnent from the provisions of the
Firemen’s and Policemen’s |Insurance and Pension Plan shall have the
right to have his service under the Firenen’s and Policenmen’s |nsurance

2



benefits payabl e under the ordinance,? the doctrine of unclean
hands is generally not applicable to declaratory judgnent
actions. Hogue v. Kroger Co., 213 Tenn. 365 (1963).
The City’'s principal argunent is the City s general revenue
ordi nance, #9939 for the fiscal year 1993-1994, gave the
finance office discretion because it ?becane readily apparent
to [the finance officer] that the wongful action of the F & P
Fund was not only depriving M. Meyer of vested service to
which he was entitled, but was al so depriving the City of the
benefit of its $38,641.89 contributed on M. Meyer’s behal f.
Accordingly, M. Boney [the finance officer] directed a
reduction of the nornmal City contribution to the F & P Fund in
t he amount of $16,598.68 to offset the funds al ready
contributed by the Gty to the Fund on behal f of M. Myer.?
As | audabl e as the finance officer’s intent nmay be, we cannot
agree. Gty Odinance #9939, after nmaking a appropriation of
the general fund in pertinent part provides:

SECTION 9(c). That the Gty Finance Oficer is

authorized to match to the total salaries of al

participants in the Fire and Police Pension Fund

with a twenty (20% percent contribution fromthe
General Fund.

and Pensi on Plan vested if it amounts to five (5) years or nore and said
Partici pant has more than five (5) years credited service under the
General Pension Plan. Such employee shall be entitled to receive at age
fifty-five (55), if not employed by the City of Chattanooga, ten (10%
percent of the pension he or she could have received if employed for
twenty-five (25) years that was paid at the time of transfer, for five
(5) years of service, and if any enployee transfers after serving nore
than five (5) years and | ess than ten (10) years, the vested percent of
sai d pension paid at the time of transfer shall be increased by three
(3% for each additional year of service up to ten (10) years of
service.?

2Meyer, while a party in interest, is not bound because he was not nade
a party to this action. Commercial Casualty Insurance Co. V. Tri-State
Transit Conmpany, 177 Tenn. 51 (1941).



The parties in their briefs focus on the neaning of authorized
In the abstract, but the cardinal rule of statutory
interpretation that requires no citation is that statutory
intent is to be gleaned fromthe wordi ng of the whole statute.
Aut horize is generally defined to permit a thing to be done in
the future, and has a mandatory effect or neaning inplying a
direction to act. Black’s Law Dictionary, 5th Ed. West. The
intent fromthe ordinance is clear, it sinply directed its
finance officer to pay the appropriated 20%into the Firenen
and Policenmen’s Fund. There is no authorization in the
ordinance to in effect withhold fromthe general appropriation
t he di sputed anmobunt which had been previously paid into the
fund on behalf of Meyer, nor can such be inferred fromthe
directive to defendant’s agent to discharge his mnisterial
function by dispersing the funds as directed. Upon remand a
judgnment will be entered requiring the City to pay into
plaintiff’s fund the anmount arbitrarily w thheld.

The issue of whether the City is entitled to recover
any or all of the nonies it paid into plaintiff’s fund on
behal f of Meyer is not before us, and this opinion is not to
be construed as a ruling in any way on that issue.

The judgnent of the Trial Court is reversed, and the

cause remanded with the cost of the appeal assessed to

Appel | ee.

Her schel P. Franks, J.



CONCUR:

Houston M Goddard, P.J.

Charl es D. Susano, Jr., J.



